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MVEMORANDUM OPI NI ON

PARI' S, Judge: On January 15, 2008, respondent nmailed to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330! (notice of

determ nation) for tax years 2002 and 2003. 1In response to that

1Section references are to the Internal Revenue Code of
1986, as anended.
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notice and pursuant to section 6330(d), petitioner tinely
petitioned this Court for review of respondent’s determ nation
that petitioner was not entitled to a face-to-face collection due
process (CDP) hearing.

The issue for decision is whether the Appeals Ofice abused
its discretion in failing to grant petitioner a face-to-face CDP
heari ng.

Backgr ound

On Cctober 26, 2005, respondent nmailed to petitioner a
notice of deficiency setting forth respondent’s determ nati on of
petitioner’s inconme tax deficiency for tax year 2003. Petitioner
failed to petition the Tax Court with respect to the determ ned
deficiency within the 90-day period prescribed under section
6213. As such, respondent assessed the tax liability on Apri
24, 2006. Respondent al so assessed a section 6702 civil penalty
agai nst petitioner for tax year 2002 on Decenber 12, 2005.

On April 28, 2007, respondent sent to petitioner a Notice of
Intent to Levy and Notice of Your R ght to a Hearing advising
petitioner that respondent intended to | evy on petitioner’s
assets to collect the unpaid liability for tax year 2003 al ong
with the section 6702 penalty for tax year 2002. The notice al so
advi sed that petitioner could request a hearing with respondent’s

O fice of Appeals. On May 24, 2007, petitioner tinely submtted
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a Form 12153, Request for a Collection Due Process or Equival ent
Hearing, in which he requested a face-to-face CDP heari ng.

Respondent sent petitioner a letter dated June 23, 2007,
acknow edgi ng respondent’ s recei pt of petitioner’s request for a
CDP hearing. |In addition, respondent’s Ofice of Appeals sent
two letters to petitioner, each dated July 23, 2007,
acknow edgi ng that Appeals had received the CDP case regarding
each tax year’s liability for consideration

On Septenber 24, 2007, Settlenment Oficer M nnie Banks
(Settlenment O ficer Banks) sent petitioner a letter notifying him
t hat she had schedul ed a tel ephone conference for QOctober 23,
2007, to allow petitioner to discuss wth her any rel evant
chal | enges to the proposed levy action. This letter, in part,
al so explained to petitioner that he was not entitled to a face-
to-face CDP hearing because he was not in inconme tax return
filing conpliance for tax year 2004. As such, the letter
requested that petitioner provide Settlenent Oficer Banks with a
signed tax return for 2004 along wwth a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s, on or before Cctober 16, 2007. The letter further
expl ai ned that collection alternatives could not be considered
wi thout all requested information.

Petitioner sent Settlenent O ficer Banks a letter dated

Cctober 12, 2007, along with attachnents including a signed copy
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of a Form 1040, U.S. Individual Incone Tax Return, for tax year
2004. However, the letter did not include a conpleted Form 433-
A. During tax year 2004 petitioner worked for an entity known as
Titan Corporation. Although reflecting inconme tax w thhol di ngs
of $6,392.48, the signed copy of the 2004 Form 1040 reported zero
wages earned and zero adjusted gross incone.

On Cctober 23, 2007, Settlenment Oficer Banks sent
petitioner a letter indicating that petitioner had failed to cal
her at the scheduled tinme for the tel ephone CDP hearing as
requested in her prior letter.? This letter al so explained that
the previously requested Form 433-A financial information was not
provi ded and that petitioner should provide any and all financi al
information to Settlenment O ficer Banks for consideration on or
bef ore Novenber 6, 2007

On Novenber 1, 2007, petitioner sent Settlenment O ficer
Banks a fax transm ssion where he, in part, “[restated] his
demand for a face-to-face hearing.” On Decenber 9, 2007,
petitioner sent Settlement O ficer Banks two separate fax
transm ssions with attached docunents including both a copy of
the letter he previously sent on Novenber 1, 2007, along with the
si gned Form 1040 for 2004 he previously provided. Petitioner

never provided the Form 433-A

2Settlenment OFficer Banks further noted that petitioner had
not called to indicate that the CDP hearing conference was
schedul ed at an inconvenient date or tine.
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On January 15, 2008, respondent’s O fice of Appeals issued
to petitioner a notice of determnation notifying petitioner that
t he proposed | evy action was sustained. On February 19, 2008,
petitioner, then residing in the Coomonwealth of Virginia, filed
his petition with this Court.

Di scussi on

Jurisdiction To Review Frivol ous Return Penalties

The Pension Protection Act of 2006 (PPA), Pub. L. 109-280,
sec. 855(a), 120 Stat. 1019, anended section 6330(d) (1), which
provi des the Tax Court’s jurisdiction to review notices of
determ nation issued pursuant to section 6330, and gave the Tax
Court jurisdiction to review notices of determ nation issued
under section 6330 where the underlying tax liability consists of
section 6702 frivolous return penalties.® Previously this
jurisdiction lay exclusively with the U S. District Courts. See,

e.g., Johnson v. Comm ssioner, 117 T.C. 204, 208 (2001). The PPA

is effective for all determ nations nade after October 16, 2006.
PPA sec. 855, 120 Stat. 1019. Even though a civil penalty for
tax year 2002 was first assessed on Decenber 12, 2005,
respondent’s O fice of Appeals issued to petitioner a final

notice of determnation that included the penalty on January 15,

3The sec. 6702 frivolous return penalty is assessed w thout
a notice of deficiency first being sent to the taxpayer, thus
generally depriving this Court of jurisdiction over the penalty.
Sec. 6703(b).
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2008; thus, this Court has jurisdiction to review respondent’s
determ nation on the section 6702 penalty.

Col |l ecti on Due Process Hearings

Under section 6331(a), if a person liable for a tax fails to
pay it within 10 days after notice and demand, it is lawful for
the Secretary to “collect such tax * * * by |evy upon al
property and rights to property * * * belonging to such person”

A taxpayer may appeal the filing of a notice of tax levy to the

I nt ernal Revenue Service under section 6330 by requesting an

adm nistrative hearing. The taxpayer is additionally afforded
the opportunity for judicial review of a determ nation sustaining
the notice of intent to levy in the Tax Court pursuant to section
6330(d). Petitioner seeks judicial review of respondent’s

determ nati on

Petitioner never raised any issue regarding his underlying
tax liability during the Appeals process either for his 2002 or
2003 tax years, nor was there any evidence that petitioner
gquestioned the civil penalty assessed under section 6702 for tax
year 2002; thus, the Court may only review the determnation to
see whet her there has been an abuse of discretion by respondent’s

Appeals Ofice in the determ nation.* See Lunsford v.

“Under sec. 6330(c)(2)(B), a taxpayer may raise chall enges
to the existence or anount of the underlying tax liability only
if the taxpayer did not receive any statutory notice of
deficiency for the tax liability, or did not otherw se have an

(continued. . .)
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Comm ssioner, 117 T.C 183, 185 (2001) (citing N cklaus v.

Comm ssioner, 117 T.C. 117, 120 (2001)). The Court has descri bed

t he standard by which respondent’s determ nations are revi ewed as
an “abuse of discretion”, nmeaning “arbitrary, capricious, clearly
unl awful, or w thout sound basis in fact or law.” Ew ng v.

Commi ssioner, 122 T.C. 32, 39 (2004), revd. on other grounds 439

F.3d 1009 (9th Cir. 2006); see also Wodral v. Comm ssioner, 112

T.C. 19, 23 (1999).

Petitioner contends that respondent erred in refusing to
grant hima “face-to-face” CDP hearing. However, under section
301.6330-1(d)(2), A-D6, Proced. & Adm n. Regs., CDP hearings are
“informal in nature and do not require the Appeals officer or
enpl oyee and the taxpayer, or the taxpayer’s representative, to
hold a face-to-face neeting. A CDP hearing may, but is not
required to, consist of a face-to-face neeting”. Courts that
have considered the issue have found that a taxpayer does not

have a right to a face-to-face hearing. See O Meara v. Waters,

464 F. Supp. 2d 474, 479-480 (D. Md. 2006) (holding that taxpayer
had recei ved due process because he was given the opportunity to
participate in a tel ephone conference in which he discussed the

substance of his case with an Appeals officer); Turner v. United

4(C...continued)
opportunity to dispute the tax liability. Petitioner did not
chal | enge the existence or anmount of either his 2002 or 2003 tax
liabilities; therefore, the Court nmay only anal yze whet her the
Appeal s of ficer abused his discretion.
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States, 372 F. Supp. 2d 1053, 1058 (S.D. Chio 2005) (holding that
the Appeals Ofice did not violate the taxpayer’s right to a fair
hearing when it declined the taxpayer’s request for a face-to-
face hearing because it offered hima tel ephone conference or the
opportunity to submt his argunents in witing).
Furt hernore, respondent’s Appeals O fice adequately
expl ained to petitioner that his request for a face-to-face
hearing was denied as a result of his not being in conpliance
with his 2004 inconme tax return filing requirenents. Section
301.6330-1(d)(2), A-D8, Proced. & Adm n. Regs., states that
a face-to-face CDP conference concerning a collection
alternative * * * will not be granted unl ess ot her taxpayers
woul d be eligible for the alternative in simlar
ci rcunst ances. For exanple, because the I RS does not
consider offers to conprom se fromtaxpayers who have not
filed required returns * * * no face-to-face conference wll
be granted to a taxpayer who wi shes to nmake an offer to
conprom se but has not fulfilled [this obligation].* * *
Despite showi ng enpl oynent by an entity known as Titan Corp.
and Federal w thhol dings of $6,392.48, petitioner’s 2004 tax
return reported zero wages and zero adjusted gross incone. It is
settled |l aw that “any docunent which purports to be a federal
i ncone-tax return * * * and which attenpts to reduce one’ s tax-
l[iability by excluding wages or salary fromtaxabl e-i ncone * * *

is frivolous within the meaning of * * * [section] 6702(a)”.

Beckel hinmer v. United States, 623 F. Supp. 115, 116 (M D. Tenn

1985); see also Cabirac v. Comm ssioner, 120 T.C. 163, 169 (2003)

(noting that “The majority of courts, including this Court, have
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hel d that, generally, a return that contains only zeros is not a
valid return”).

Usi ng the aforenentioned standard of review, this Court does
not find that respondent’s Appeals O fice abused its discretion.
Respondent fully conplied with the requirenents of section 6330
by offering petitioner a tel ephone CDP hearing. Furthernore,
petitioner failed to produce the requested docunents necessary
for respondent to consider collection alternatives in a face-to-
face CDP hearing.

Concl usi on

Based on the record, the Court holds that the Appeals Ofice
did not abuse its discretion in determning that petitioner was
not entitled to a face-to-face CDP hearing.

Finally, in reaching the conclusions described herein, the
Court has considered all argunments made, and to the extent not
menti oned above, concludes they are noot, irrelevant, or w thout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




