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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2000,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax for 2000 in the anount of $5, 267

The sol e issue for decision is whether a paynent of $37, 000
made by petitioner to his fornmer wife in 2000 is deductible as
al i nrony under section 215. W hold that it is not.

An adjustnent to the anount of petitioner’s item zed
deductions is a purely nechanical matter, the resolution of which
i s dependent on our disposition of the disputed issue.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. Petitioner resided in Loxahatchee, Florida, at the tine
that his petition was filed with the Court.

At or about the tine they were married in July 1997,
petitioner and his then wife, Deborah Ganer (Ms. Ganer), jointly
purchased a residence in which they lived during their marriage.
The residence was titled in the couple’s joint nanmes as tenants
by the entireties.

Petitioner and Ms. Ganer were divorced in March 2000.

On or about February 22, 2000, petitioner and Ms. Ganer
entered into a Marital Settlenent Agreenent (settlenent
agreenent). The settlenent agreenent provided, in part, as
fol |l ows:

10. Alinony. Each party does hereby waive
al i nrony and does hereby totally, irrevocably and

conpletely relieve the other party of all matters and
char ges what soever excepting as set forth in this
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i nstrunment, each releasing the other of and from al

cl ai ms and demands for anythi ng what soever in the
future, including, but not limted to, alinony and
separ ate mai nt enance, regardl ess of the future incone
of the husband and wife.

* * * * * * *

14. Parties Bound. This Settlenment Agreenent
shal | be binding upon the heirs, |egatees, devisees,
adm ni strators, and personal representatives of the
parties hereto and, in the event of the death of either
of the parties of this Settlenment Agreenent while said
Settlenment Agreenent is in force and effect, the estate
of said deceased party shall be obligated and
responsi bl e for the performance of the obligations and
conditions of this Settlenment Agreenent.

* * * * * * *

18. Marital Residence. The parties jointly own
as tenants by the entireties a certain single famly
residence * * *. Wthin ten days of the execution of
this Agreenent, the husband shall pay to the wife in
current cash funds the sum of $37,000 representing the
wfe s interest in this residence. Contenporaneous
with the transfer of these funds, the w fe shal
execute a quit-claimdeed conveying to the husband al
of her right, title and interest in this property.

The provisions of the settlenent agreenent were incorporated
into a Final Judgnent of Dissolution of Marriage.

On March 7, 2000, petitioner issued a check payable to Ms.
Ganmer in the anount of $37,000. Petitioner wote “Settlenent” on
t he meno section of the check.

Petitioner filed Form 1040, U.S. Individual |nconme Tax
Return, for the taxable year 2000. On his 2000 return,
petitioner claimed a deduction in the anount of $37,000 for

“alinony paid’” to Ms. Ganer.
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On Septenber 3, 2002, respondent issued a notice of
deficiency to petitioner determning a $5,267 deficiency in his
i ncone tax for the 2000 taxable year. 1In the notice, respondent
di sal | oned t he $37, 000 deduction for alinony clained by
petitioner on the ground that “Lunp-sum cash paid as a property
settlenment is not deductible as alinony.”

Di scussi on?

Cenerally, a property settlenent incident to a divorce is

not a taxable event and does not give rise to a deduction. Sec.

1041; Estate of Goldman v. Comm ssioner, 112 T.C 317, 322

(1999), affd. wi thout published opinion sub nom Schutter v.

Comm ssi oner, 242 F.3d 390 (10th Cr. 2000). However, section

215(a) allows a deduction for the paynent of alinony during a
t axabl e year.
Section 215(b) defines alinony as paynent which is
i ncludable in the gross incone of the recipient under section 71
Section 71(b) provides a four-step inquiry for determ ning
whet her a cash paynent is alinony. Section 71(b) provides:

SEC. 71(b). Alinony or Separate M ntenance Paynents
Defi ned. — For purposes of this section--

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynment in cash if--

(A) such paynent is received by (or on

2 W decide the issue in this case without regard to the
burden of proof. See sec. 7491; Rule 142(a); H gbee v.
Comm ssioner, 116 T.C 438 (2001).
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behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross income under
this section and not allowable as a deduction
under section 215,
(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers
of the same household at the tinme such
paynment is made, and
(D) there is no liability to nmake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
deat h of the payee spouse.
Accordingly, if the paynment nmade by petitioner fails to neet any
one of the four enunerated criteria, that paynent is not alinony
and is not deductible by petitioner.

The parties agree that petitioner’s $37,000 paynment to M.
Ganer satisfies the requirenents set forth in section
71(b)(1)(A), (B), and (C). On the other hand, the parties
di spute whether the requirenents of section 71(b)(1)(D) have been
satisfied.

The history of section 71(b)(1)(D) establishes that it was
enacted to distinguish alinony, deductible by the payor and
i ncludable in the payee’ s gross incone, frompaynents in the

nature of property settlenents, which are nondeductible by the
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payor and excludable fromthe payee’ s gross incone.

In 1984, Congress revised section 71 in an attenpt to
mnimze the differences in Federal tax consequences created by
differences in State laws and to establish an objective and
uni form Federal standard as to what constitutes alinony. See
sec. 422(a) of the Deficit Reduction Act of 1984 (DRA 1984), Pub.
L. 98-369, 98 Stat. 795; see also H Rept. 98-432, Part 2, 1495,
1496 (1984), wherein the House Ways and Means Conm ttee

articul ated the purpose of the 1984 anendnent as foll ows:

The Commttee bill attenpts to define alinony in a way
that would conformto general notions of what type of
paynments constitute alinony as distinguished from
property settlenments and to prevent the deduction of
large, one-tinme |unp-sum property settl enents.

[ Enphasi s added. ]

* * * * * * *

In order to prevent the deduction of anmounts which are
in effect transfers of property unrelated to the
support needs of the recipient, the bill provides that
a paynent qualifies as alinony only if the payor * * *
has no liability to nmake any such paynent for any
period follow ng the death of the payee spouse. * * *

For paynments to constitute alinony, section 71(b)(1)(D), as
originally enacted by DRA 1984, required the divorce or
separation instrunent to state that there was no liability on the
payor spouse to nake the paynents after the death of the payee

spouse.® However, under the statutory |aw of npbst States,

3 As anended by the Deficit Reduction Act of 1984, Pub. L.
(continued. . .)
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alinony termnates at the death of the payee spouse unless the
separation agreenent or the divorce decree provides to the
contrary. Therefore, in 1986, Congress struck from section
71(b) (1) (D) the parenthetical providing for alinony treatnent
only if the divorce or separation instrument stated that there
was no liability on behalf of the payor spouse to nmake the
paynents after the death of the payee spouse. See sec. 1843(b)
of the Tax Reform Act of 1986, Pub. L. 99-514, 100 Stat. 2853.
But even after the 1986 anmendnent, whether an obligation to nake
paynments survives the death of the payee spouse “nay be

determ ned by the terns of the applicable instrunent, or if the
instrunment is silent on the matter, by looking to State |law.”

Kean v. Conmi ssioner, T.C. Menob. 2003-163.

The i ssue before us is whether the $37,000 paynent
petitioner made to Ms. Ganer pursuant to the settl enent agreenent
was for her support, thus constituting alinmony, or in the nature
of a property settlenent and therefore not deductible fromhis

gross incone. Specifically, we nust deci de whether under the

3(...continued)
98-369, 98 Stat. 795, sec. 71(b)(1)(D) provided as foll ows:

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
death of the payee spouse (and the divorce or
separation instrunent states that there is no such
liability).
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terms of the settlenment agreenent, petitioner would have been
liable for the $37,000 paynment in the event of Ms. Ganer’s prior

deat h.

Respondent contends that petitioner was obligated under the
terms of the settlenent agreenent to nake the $37,000 paynent to
Ms. Gamer in the event of her prior death. Petitioner primrily
argues that, because the $37,000 paynent was required to be nade
al nost sinultaneously with the execution of the settl enent
agreenent (i.e., within 10 days of the date of the settl enent
agreenent), there arose no liability that would not have

term nated at Ms. Ganer’s death.

We hold that the $37,000 paynent petitioner made to Ms.
Ganmer in 2000 was a property settlenment and not deductible

al i nony.

I n reachi ng our conclusion, we apply the | anguage of the
settlenment agreenment itself. Paragraph 10 of the settl enent
agreenent provides that both petitioner and Ms. Ganer waive
al i nony. Paragraph 18 of the settlenent agreenent, however,
provides that “[petitioner] shall pay [Ms. Ganer] the sum of
$37, 000" in exchange for Ms. Ganer’s interest in the narital
residence. The terns of the settlenent agreenent do not state
that petitioner’s liability to nmake the $37,000 paynent woul d
cease upon the prior death of Ms. Ganer. Additionally, paragraph

14 of the settlenent agreenent provides that petitioner and M.
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Ganmer remain bound to all obligations of the settlenment agreenent
in the event of the death of either individual. Petitioner also
admtted at trial that he understood that under the terns of the
settlenment agreenent, in the event of Ms. Ganmer’s prior death, he
woul d still be obligated to nmake the $37,000 paynment to M.
Ganer’'s estate and Ms. Ganer’s estate would still be obligated to

transfer her interest in the narital residence to him

The fact that petitioner was required to nmake the $37, 000
paynment within 10 days of the execution of the settl enment

agreenent is irrelevant. In Whbb v. Comm ssioner, T.C Meno.

1990- 540, the separation agreenent provided, in part, that “The
Husband shal |l pay, sinultaneously with the execution of this
Agreenment, to the Wfe, the sumof [$15,000]”. W held that the
fact that the separation agreenent provided that the husband
“shall pay” was sufficient to create a liability that would have
been enforceable by the ex-wife’'s estate had she died after the
execution of the separation agreenment but before paynent by the
husband. In Wbb, it was of no consequence that the husband’' s
paynment was nmade sinultaneously with the execution of the

separation agreenent.

W find that the terns of the settlenent agreenent provide
that petitioner would still be required to nake the $37, 000
paynent in the event of Ms. Ganmer’s prior death. Accordingly,

t he $37,000 paynent frompetitioner to Ms. Ganer fails to satisfy
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the requirenents of section 71(b)(1)(D) and, therefore, does not
qual ify as deductible alinony. 1In view of the foregoing, we

sustain respondent’s determ nati on.

We have considered all of the other argunents nade by
petitioner, and, to the extent that we have not specifically

addressed them we find themto be wthout nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




