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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency of $4,286 in petitioners’

1 Unl ess otherw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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1999 Federal inconme tax. The issue is whether petitioners may
excl ude from gross incone under section 104(a)(2) paynents
received by petitioner Emanoil Gantea (petitioner) fromhis
enpl oyer pursuant to a settlement agreenent. Petitioners resided
in Wnel sdorf, Pennsylvania, at the tine the petition was fil ed.

Backgr ound

Petitioner was enployed with the Dana Corporation (Dana).
Petitioner experienced a work-related injury. Dana sponsored a
program for enpl oyees who suffered injuries and are disabled, to
sone extent, as a result of work-related injuries. Enployees in
the so-called Restricted Duty Programwere required to report to
work and remain in a restricted duty area for the entire work
day. Participants in this programwere assigned there in |ieu of
recei ving workers’ conpensation benefits.

On March 24, 1995, petitioner, as a nmenber of a class action
suit, filed a conplaint in the Pennsylvania Court of Common Pl eas
of Berks County alleging three separate causes of action. First,
petitioner alleged that Dana violated the Pennsylvania Wre
Tappi ng and El ectronic Surveillance Control Act, 18 Pa. Cons.
Stat. Ann. sec. 5725 (West 2003), by surreptitiously placing a
video cantorder in the restricted duty area for audi o and vi sual
surveill ance of the enployees. Second, petitioner alleged that
Dana i nvaded petitioner’s privacy when Dana posted on a bulletin

board at Dana’s enpl oyee information centers docunents containing
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a list of all Dana enpl oyees participating in the Restricted Duty
Program These docunents al so di scl osed each enpl oyee’ s nane,
j ob description, and the specific nature of their injury or
illness. Third, petitioner alleged “Intentional Infliction of
Enmotional Distress” when Dana posted, at various l|locations of the
wor kpl ace, cartoons, photographs, and other materials intended to
ridicule, harass, and intimdate enployees in the Restricted Duty
Pr ogr am

In 1999, petitioner and Dana entered into a settl enent
agreenent. The settlenent agreenent stated in pertinent part:

* * * [Petitioner], in a three count Conplaint, alleged that
Dana had violated * * * [his] rights under various

Pennsyl vani a statutes and its common | aws including, (i)
viol ations of the Pennsylvania Wretapping and El ectronic
Surveillance Act (“Wretap Act”), 18 Pa. Cons. Stat. 88
5701-26 (Supp. 1995); (ii) the comon |law tort of invasion
of privacy; and (iii) the common law tort of intentional
infliction of enotional distress.

* * * * * * *

1. Paynment. Dana will pay a total of thirty
t housand, two hundred and el even dollars and sixty-six cents
(%30, 211.66), in exchange for the withdrawal w th prejudice
of * * * [petitioner’s] civil action against Dana. Paynents
w Il be made by check, jointly payable to * * * [petitioner]
and his attorney * * *.  This amount includes any and al
paynment on account of * * * [petitioner’s] attorneys fees.

* * * * * * *

11. Taxes and Reporting. Dana will issue a federal
tax form1099. As there is no claimfor back wages by * * *
[petitioner], Dana will not w thhold any taxes on the
settl enment proceeds. The parties agree, however, that the
absence of tax w thhol di ngs by Dana does not nean that a
taxation authority or authorities may not subsequently treat
t he proceeds as taxable incone.
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Dana issued petitioner a Form 1099-M SC, M scel | aneous

| ncome, reporting a paynment of $30,211.66 of “nonenpl oyee

conpensation”. Petitioners did not report the $30,211. 66 danage

award on their 1999 Federal incone tax return. Respondent

determ ned that the danmage award shoul d have been included in

petitioners’ gross inconme. Petitioners have stipulated that “No

portion of the settlenent proceeds was paid to petitioner-husband

on account of personal physical injuries or physical sickness.”

Di scussi on

Section 61 provides that “gross incone neans all income from
what ever source derived”. Goss inconme is an inclusive termwth
broad scope, designed by Congress to “exert * * * ‘the ful

measure of its taxing power.’” Conm ssioner v. d enshaw d ass

Co., 348 U. S. 426, 429 (1955) (quoting Helvering v. difford, 309

U S 331, 334 (1940)). Conversely, statutory exceptions from

i ncone shall be narrowWy construed. Conm ssioner v. Schleier,

515 U. S. 323, 328 (1995). Furthernore, “exenptions fromtaxation
are not to be inplied; they nust be unanbi guously proved.”

United States v. Wells Fargo Bank, 485 U. S. 351, 354 (1988).

Section 104(a)(2) excludes fromgross incone “the anmount of
any damages (other than punitive damages) received (whether by
suit or agreenent and whether as |lunp suns or as periodic
paynments) on account of personal physical injuries or physical

sickness”. Section 1.104-1(c), Inconme Tax Regs., defines
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“damages received” as “an anount received (other than worknen' s
conpensation) through prosecution of a legal suit or action based
upon tort or tort type rights, or through a settlenment agreenent
entered into in |ieu of such prosecution.” Anmounts are

excl udabl e fromgross incone only when (1) the underlying cause
of action giving rise to the recovery is based on tort or tort
type rights, and (2) the damages were received on account of

personal injuries or sickness. Conmm ssioner v. Schleier, supra

at 337.

Where anounts are received pursuant to a settl enent
agreenent, the nature of the claimthat was the actual basis for
settlenment controls whether such anounts are excl udabl e under

section 104(a)(2). United States v. Burke, 504 U S. 229, 237

(1992). Determnation of the nature of the claimis a factual
inquiry and is generally nmade by reference to the settl enent

agreenent. Robinson v. Conmm ssioner, 102 T.C 116, 126 (1994),

affd. in part and revd. in part 70 F.3d 34 (5th Gr. 1995).
“[Where an anount is paid in settlenent of a case, the critical

guestion is, in lieu of what was the settl enent anount paid”.

Bagl ey v. Conm ssioner, 105 T.C 396, 406 (1995), affd. 121 F.3d
393 (8th Cr. 1997). An inportant factor in determning the
validity of the agreenment is the “intent of the payor” in making

the paynment. Knuckles v. Commi ssioner, 349 F.2d 610, 613 (10th

Cr. 1965), affg. T.C. Meno. 1964-33. |If the payor’s intent
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cannot be clearly discerned fromthe settl enent agreenent, the
intent of the payor nust be determ ned fromall the facts and
ci rcunst ances of the case, including the conplaint filed and

details surrounding the litigation. Robinson v. Conm ssioner,

supra at 127

We start our analysis with the second requirenent of

Conm ssioner v. Schleier, supra. The “taxpayer mnmust show t hat

t he damages were received ‘on account of personal injuries or
sickness.’” 1d. at 337. Subsequent to the Court’s opinion in
Schl ei er, Congress anended section 104(a)? to provide that
anounts are excludable only if received “on account of personal
physi cal injuries or physical sickness”. Sec. 104(a)(2)
(enphasi s added).

Petitioners stipulated that no portion of the danages was
paid on account of “physical injuries or physical sickness”, and

that should end the matter.

To the extent, however, that petitioners contend that they
shoul d not be bound by the stipulation of facts,® even if they

had not entered into the stipulation, the result is the sane.

2 Small Business Job Protection Act of 1996, Pub. L. 104-
188, sec. 1605, 110 Stat. 1838, effective for anpbunts received
after Aug. 20, 1996

8 In their posttrial nmenorandum petitioners suggest that
they were unduly pressured into signing the stipulation of facts.
For the reasons stated above, we do not find it necessary to
decide that issue. W note, however, there is nothing in the
record to support that allegation
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The settl enent agreenent did not allocate the award to any
specific type of damages. The settlenent agreenent referenced
the three clains alleged by petitioner in the conplaint, and
petitioner alleged that he suffered “extreme humliation”
“embarrassnment”, and “severe enotional distress” as a result of

Dana’ s conduct.

The flush | anguage of section 104(a) provides that “For
pur poses of paragraph (2), enotional distress shall not be
treated as a physical injury or physical sickness.” Assum ng
petitioner did receive damages for his enotional distress,
hum |i ation, and enbarrassnent, that award woul d not be
excl udabl e under section 104(a)(2). As to his argunent that he
received the award on account of personal physical injury, not
only is this argunent precluded by the stipulation of facts and
the settlenent agreenent, but petitioner failed to provide any
docunentary or testinonial evidence that Dana conpensated him

t hrough the settlenent award, for such an injury.*

We need not address whether “the underlying cause of action
giving rise to the recovery * * * [was] ‘based upon tort or tort

type rights’”, Conmm ssioner v. Schleier, supra at 337, as we find

that the settlenment proceeds were not based on personal physical
injuries or sickness. W hold that the $30,211. 66 damage award

i s not excludabl e under section 104(a)(2).

4 Sec. 7491(a), concerning burden of proof, has no bearing
on the underlying substantive issue.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




