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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,
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subsequent section references are to the Internal Revenue Code in
effect for the year in issue.

Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $7,746, and an accuracy-rel ated penalty of $1, 549,
for the taxable year 1998. The sole issue for decision is
whet her petitioner is entitled to relief fromjoint and several
l[tability for the deficiency and penalty pursuant to section
6015.

Sone of the facts have been stipulated and are so found.

The stipulations of fact and the attached exhibits are

i ncorporated herein by this reference. Petitioner resided in

W/ son County, North Carolina, on the date the petition was filed
in this case.

Petitioner is a college graduate and is an executive vice
presi dent of Reliant Managenent G oup, a managenent fund that
works with crimnal justice progranms. During the year in issue,
petitioner’s primary enploynent was initially at the North
Carolina Departnment of Corrections as the head of probation and
parole in Wake County, and | ater at a nmanagenent firmcalled
Civigenics, Inc. He received fromthese enpl oyers taxabl e wages
of $14,898 and $35,613, respectively. Federal income taxes were
wi t hhel d by both of these enployers. |In addition, petitioner
recei ved conpensation fromvarious other sources totaling

$10, 048.
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Intervenor is currently a |l egal secretary with a private | aw
firm During the year in issue, intervenor’s primary enpl oynment
was as a court reporter for the Superior Court of the State of
North Carolina. As conpensation for this enploynent, intervenor
earned both wages and nonenpl oyee conpensation. The wages she
earned in 1998, totaling $27,302, were reported on a Form W 2,
Wage and Tax Statenent. |In addition to these wages, intervenor
recei ved nonenpl oyee conpensation fromthe State as well as from
private attorneys in connection with her preparation of
transcripts. The State paid her $14,399.85 during 1998 and
reported this anmount on a Form 1099-M SC, M scel | aneous | ncone.
One law firm paid her $2,595 and another |aw firm paid her $805;
both of these anmbunts were al so reported on Forns 1099-M SC.
Finally, various attorneys paid her amounts totaling $2,494 which
were not reported on any form No Federal incone taxes were
wi thhel d fromthe nonenpl oyee conpensation which the State paid
to intervenor.

Petitioner and intervenor were married in 1990, they
separated in 1996, and they reconciled in October 1998. During
1998, the year in issue, petitioner resided with intervenor from
Cct ober through Decenber. They separated permanently in February
2000, and they were divorced pursuant to a May 11, 2001, order by
the General Court of Justice, District Court D vision, Wke

County, North Carolina. As the result of a settlenent
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conference, petitioner and intervenor entered into an agreenent
on July 9, 2001. This agreenent provided that

Def endant [intervenor] shall assune full financial

responsibility and shall pay the 1998 incone tax liability,

penalties and interest which currently total approximtely
$10, 500. 00. Defendant shall indemify Plaintiff

[ petitioner] and shall hold himharm ess for the paynment of

said tax liability.

This provision was incorporated into an Equitable Distribution
Consent Order and Judgnent filed by the State court on May 17,
2002.

Petitioner and intervenor filed a joint Federal incone tax
return for taxable year 1998. The return was prepared by a
return preparer, Jay Martin, before it was signed by petitioner
and intervenor. M. Mrtin was an acquai ntance of intervenor and
primarily dealt with her rather than petitioner in preparing the
return. Due to an error by M. Martin, the $14, 399 earned by
intervenor in 1998 was not reported on the return. For an
unknown reason, the $805 in inconme which intervenor earned in
1998 and which was reported on a Form 1099-M SC al so was not
reported on the return. Neither petitioner nor intervenor
t horoughly reviewed the return, and neither corrected the omtted
itens of income, prior to signing the return

Only what appears to be a portion of the statutory notice of
deficiency is in the record. The notice recites the follow ng

itenms of incone as nonenpl oyee conpensation paid to petitioner

and i ntervenor:



Paid to i ntervenor:

NC Adnmin. Ofice of the Courts $14, 399

Smth Anderson, et al. 805

Tw ggs Abrans Strickland & Trehy 2,595
Paid to petitioner:

Educati onal Testing Service 454

National Institute of Corrections 1, 650

The cal cul ation of the anmpbunt of the deficiency appearing in the
notice of deficiency is not in the record. Respondent concedes
that both of the amounts paid to petitioner and the $2,595 anmpunt
paid to intervenor were in fact reported on their return.
Respondent asserts, and petitioner does not dispute, that the
anounts listed in the notice as having been paid to petitioner
were not taken into account in the calculation of the deficiency.
These anounts are therefore not at issue. Because the $2,595
item which was taken into account in the cal cul ation, has been
conceded by respondent, the only adjustnents remaining at issue
are the $14,399 and $805 itens of unreported incone paid to
intervenor. The accuracy-related penalty determ ned by
respondent was for a substantial understatenent of incone tax
under section 6662(d)(1).

After the issuance of the notice of deficiency, petitioner
submtted a Form 8857, Request for |Innocent Spouse Relief, to the
I nt ernal Revenue Service requesting relief pursuant to section
6015. Al though no notice of determ nation appears in the record,
respondent states that relief has been denied under section

6015(b), (c), and (f).
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Spouses who file a joint Federal inconme tax return generally
are jointly and severally liable for the paynent of the tax shown

on the return or found to be owing. Sec. 6013(d)(3); Cheshire v.

Comm ssi oner, 115 T.C. 183, 188 (2000), affd. 282 F.3d 326 (5th

Cr. 2002). However, relief fromjoint and several liability is
avail able to certain taxpayers under section 6015. There are
three avenues for relief under this section--section 6015(b),
(c), and (f).

The first avenue for relief is section 6015(b). This
provi sion provides full or apportioned relief fromjoint and
several liability for an understatenent of tax on a joint return
if, anmong other requirenents, the taxpayer requesting relief
“establishes that in signing the return he or she did not know,
and had no reason to know of the relevant portion of the
understatenent of tax on the return. Sec. 6015(b)(1)(C, (b)(2).
Ceneral ly, the spouse seeking relief has reason to know of the
understatenent if he has reason to know of the transaction that

gave rise to the understatenent. Jonson v. Conm ssioner, 118

T.C. 106, 115 (2002).

The second avenue for relief is section 6015(c). This
provi sion provides proportionate relief through allocation of a
deficiency between individuals who filed a joint return and who
are no longer married, who are legally separated, or who have

been living apart for the preceding 12 nonths. Anong ot her
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limtations, relief under section 6015(c) with respect to an item
giving rise to all or a portion of a deficiency is not available
to a taxpayer who had actual know edge of that item Sec.
6015(c)(3)(C). A taxpayer has actual know edge of an itemif he
has:
an actual and cl ear awareness (as opposed to reason to know)
of the existence of an itemwhich gives rise to the
deficiency (or portion thereof). 1In the case of omtted
incone * * * the electing spouse nmust have an actual and

cl ear awareness of the omtted i ncone. * * *

Cheshire v. Conmi ssioner, supra at 195.

Petitioner admts that he knew what intervenor’ s enpl oynent
was during 1998, and that he knew that she derived a significant
anmount of incone fromthat enploynment both in the form of wages
and in the formof separate paynents nade by the State and
private attorneys for the preparation of transcripts. In fact,
petitioner stated in his request for section 6015 relief that “I
find especially hard to believe she [intervenor] would not report
the part tine nonies earned fromthe AOCC as this was her primry
enpl oyer and al so the anmount earned was over $14,000.00.” W
therefore find that petitioner had actual know edge of the
omtted incone. 1d. Consequently, he is not entitled to relief
pursuant to section 6015(b) or (c). Sec. 6015(b)(1)(C, (b)(2),
(c)(3) (9.

The third avenue for relief under section 6015 is the

equitable relief which may be afforded by section 6015(f). This
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relief is available to taxpayers who are not otherw se entitled
to section 6015 relief if, taking into account all the facts and
circunstances, it is inequitable to hold the taxpayer liable for
any unpaid tax or deficiency (or portion thereof). Sec.
6015(f)(1) and (2). Because equitable relief is discretionary,
we review the Comm ssioner’s denial of relief for an abuse of his

di scretion. Cheshire v. Conm ssioner, supra at 198. The

Comm ssioner’s exercise of discretionis entitled to due
deference; in order to prevail, the taxpayer nust denonstrate
that in not granting relief, the Conmm ssioner exercised his

di scretion arbitrarily, capriciously, or without sound basis in

fact or law. Wodral v. Comm ssioner, 112 T.C 19, 23 (1999);

Mai |l man v. Comm ssioner, 91 T.C 1079, 1082-1084 (1988).

As directed by section 6015(f), the Comm ssioner has
prescri bed procedures in Revenue Procedure 2000-15, 2000-1 C. B
447, that the Comm ssioner will use in determ ning whether an
i ndi vidual qualifies for relief under that section. Section 4.03
of the revenue procedure |ists several nonexclusive factors to be
considered in determning eligibility for relief. In his trial
menor andum respondent expl ained his application of these factors
in the present case as foll ows:

The factors favoring the granting of relief to
petitioner herein are: (1) petitioner is divorced from
Kinberly; (2) Kinberly is under an obligation to pay the

l[tability; and (3) the liability for which relief is sought
is solely attributable to Kinberly.
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The factors weighing against relief are: (1)
petitioner had knowl edge of the omtted income giving rise
to the deficiency, an extrenely strong factor, and (2)
petitioner will not suffer economc hardship if relief is
not granted.

Respondent did not abuse his discretion in determning
that relief should not be granted to petitioner. The
overriding factor which weighs against the granting of
relief is petitioner’s know edge of the itens giving rise to
t he under st at enment .

An inportant factor in this case is that the deficiency and
penalty are solely attributable to intervenor in that the
unreported i ncone was earned solely by her. Furthernore,
intervenor nost |likely derived the primary benefit fromthis
inconme and froman initial |ack of paynent of taxes with respect
thereto: Intervenor and petitioner were separated for 9 nonths
during 1998 and, while petitioner had Federal incone taxes
withheld fromhis income, intervenor had nothing w thheld from
t he unreported incone.

The nost inportant factor in this case is intervenor’s |egal
obligation under the North Carolina court’s order to either
directly pay the 1998 Federal tax liability or indemify
petitioner for his paynment thereof. W note that this Court is
not being called upon to discern intervenor’s | egal obligations
under the North Carolina court order because neither respondent

nor intervenor disputes the fact that intervenor is legally

obligated to pay the deficiency in this case. Furthernore,
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nei ther respondent nor intervenor assert that intervenor |acks
the ability to fulfill her |egal obligation.

Contrary to respondent’s determ nation, we find that the
above factors favoring equitable relief clearly outweigh the fact
that petitioner had actual know edge of the unreported incone.
Under the circunstances of this case, we find that it was an
abuse of discretion for respondent to deny petitioner relief from
liability for the deficiency and penalty pursuant to section
6015(f).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




