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VEMORANDUM OPI NI ON

VELLS, Chief Judge: Respondent determ ned deficiencies in

t he Federal inconme tax of petitioner Jane G lbert, fornmerly Jane
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Hawl ey (Ms. G lbert), for the taxable years 1993, 1994, and 1995
of $7,163, $8,922, and $6, 157, respectively. Respondent
determ ned deficiencies in the Federal incone tax of petitioner
Richard C. Hawley, MD. (M. Hawl ey), for the taxable years 1993,
1994, and 1995 of $21, 644, $23,261, and $19, 355, respectively.!

After concessions, the issue remaining to be decided in the
i nstant cases is whether any part of the unallocated child and
spousal support paynents constitutes alinony under section 712
that is deductible by the payor spouse, M. Haw ey, under section
215, and includable in the gross incone of the payee spouse, Ms.
G |l bert, under sections 61(a)(8) and 71(a). |In the notices of
deficiency and on brief, respondent has taken inconsistent
positions, in that respondent disallowed deductions to M. Haw ey
and required Ms. G lbert to report alinony incone. Respondent
asks us to allocate the subject paynents consistently between
petitioners. Mreover, if we find that the paynments constitute
al i rony, then we nust decide whether Ms. Glbert is |iable under
section 55 for alternative m ninmumtax because of the increase in

her gross incone fromthe alinony adjustnent.

These cases have been consolidated for purposes of briefing
and opi nion because they involve comobn questions of |aw and fact
arising fromthe separation and divorce of petitioners.

2All section references are to the Internal Revenue Code, as
anended, and all Rule references are to the Tax Court Rul es of
Practice and Procedur e.
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Backgr ound

The parties submtted the instant case fully stipul ated,
without trial, pursuant to Rule 122. The parties’ stipulations
of facts are hereby incorporated by this reference and are found
as facts in the instant case.?

Petitioners were residents of Pennsylvania when they
petitioned this Court. On April 25, 1977, petitioners were
married in Buchanan, Ceorgia. Three children were born of
petitioners’ marriage: Charles R Haw ey (born Septenber 7,
1978), Katherine G Hawl ey (born July 9, 1980), and Margaret G
Hawl ey (born August 25, 1983).

On Septenber 22, 1990, petitioners separated and thereafter
were not nenbers of the sane household. On Cctober 23, 1990, M.
Glbert sued M. Hawl ey for divorce. On Cctober 25, 1990, M.
Hawl ey answered and counterclai ned against Ms. Gl bert for
divorce. At the tine petitioners initiated the divorce
proceedi ngs, they were residents of Schuyl kill County,

Pennsyl vani a.

On February 4, 1992, the Court of Conmmon Pl eas of Schuyl ki l

County entered an agreenent and order of support (hereinafter the

February 4, 1992, separation instrunent), which stated:

%Respondent objects on grounds of relevance to stipulations
12, 13, and 23. Both Ms. Gl bert and respondent object on
grounds of relevance to stipulation 25. This Court finds these
obj ections to be noot because this Court does not rely upon those
stipulations in reaching our decision.
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AND NOW this 4th day of February, 1992, upon
agreenent of the parties, it is hereby ORDERED that the
Def endant is directed to pay the sumof $2,077.00 bi-
weekly for and toward the support of wife and three (3)
m nor children. 1In addition, the Defendant is directed
to pay the sum of $100.00 bi-weekly on account of
accurul ated arrearages, for a total sumof $2,177.00
bi -weekly. The first paynent in the sumof $2,177.00
is to be made February 5, 1992 and a |i ke sum each
second Wednesday thereafter

As of February 5, 1992 the arrearage bal ance shal
be $2, 224.00

This Order is to be effective February 5, 1992.

All paynents are to be nade to the Donestic
Rel ati ons Section of this Court and nailed to P. O Box
1192, Pottsville, PA 17901. The nunber 18758 nust
appear on all paynents and correspondence nailed to
this office.

The parties are directed to nake avail able to al
dependents naned in this Order any enpl oyer-provi ded
medi cal or other benefits available at no cost as a
benefit of enploynent or at a reasonable cost. The
parties are directed to notify the Donmestic Rel ations
Section in witing within seven (7) days of obtaining
coverage or any change in coverage.

Both parties shall informthe Donestic Rel ations
Section in witing of any change in enploynent, change
of address or change of address of a child receiving
support within seven (7) days of such change.

An automatic wage attachnent shall be issued
w t hout notice on Defendant upon default of an anobunt
equal to one nonth’s support obligation or at such
other tinme as the Court nmay designate.

Plaintiff will be responsible to pay the first
$1, 000. 00 per year for uninsured nmedical expenses
i ncludi ng dental, orthodontic, optical and prescription
drugs. Any uninsured nedi cal expenses in excess of
$1, 000. 00 per year shall be divided between the
parties: Plaintiff 35% and Defendant 65%
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Commencing with the paynent due March 1, 1992

Plaintiff shall be obligated to make the nonthly

nort gage paynents on the residence | ocated at 365

Pershing Drive, Ow gsburg, Schuylkill County,

Pennsyl vani a.

M. Haw ey deducted $54, 100 in 1993, $54,100 in 1994, and
$51,565 in 1995 as alinony paid to Ms. Gl bert.

Ms. Glbert did not report the receipt of any paynents from
M. Hawl ey for 1993, 1994, and 1995.°

On July 18, 1995, petitioners divorced. On Novenber 20,
1995, pursuant to a petition to the Court of Common Pl eas of
Schuyl kil County, that court termnated M. Hawl ey’s obligation
to provide spousal support for Ms. Gl bert and transferred the

matter to the Donestic Relations Ofice for “a determ nati on of

t he appropriate anount of child support.”®

‘Ms. Glbert filed tax returns for 1993 and 1995 but not for
1994. Ms. Glbert qualified for head-of-household filing status
for 1993, 1994, and 1995.

The order granting M. Hawl ey’'s petition to term nate
spousal support stated:

AND NOW this 20th day of Novenber, 1995, at 9:00 a.m,
the Court hereby ORDERS the follow ng:

1. The defendant’s Petition To Term nate Spousal
Support is GRANTED as the obligation for spousal
support is termnated as a matter of law by the entry
of the July 18, 1995 Decree in D vorce; and

2. This matter is TRANSFERRED to the Donestic
Rel ations O fice for a determnation of the appropriate
anmount of child support.
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Di scussi on

We nust deci de whether all or any part of the predivorce
unal | ocated support paynents made by M. Hawley to Ms. G| bert
qualify as alinony to the payee spouse, Ms. G| bert, includable
in gross income under sections 61(a)(8)° and 71(a)’ and
deducti ble by the payor spouse, M. Haw ey, under section 215.8

To be considered alinony unall ocated support paynments nust

conformto the requirenments of section 71(b). Lovejoy v.

Conmm ssi oner, 293 F. 3d 1208 (10th G r. 2002), affg. Mller v.

Conmi ssioner, T.C Menp. 1999-273; Zinsneister v. Conni Sssioner,

T.C. Meno. 2000-364; Gonzales v. Conmi ssioner, T.C. Menp. 1999-

332. Section 71(b) provides in part:

SEC. 71(b). Alinony or Separate Miintenance
Paynent s Defi ned. -—-For purposes of this section—

(1) I'n general.—The term “alinony or separate
mai nt enance paynent” nmeans any paynent in cash if-—

6 SEC. 61(a). Ceneral Definition.--Except as otherw se
provided in this subtitle, gross income neans all incone
from what ever source derived, including (but not limted to)
the follow ng itens:

* * * * * * *

(8) Alinony and separate nmaintenance paynents; * * *

! SEC. 71(a). Ceneral Rule.--Goss incone includes
anounts received as alinony or separate maintenance
paynents.

8 SEC. 215(a). General Rule.—-In the case of an

i ndi vidual, there shall be allowed as a deduction an anount
equal to the alinony or separate mai ntenance paynents paid
during such individual’s taxable year.
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(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunment does
not desi gnate such paynent as a paynment which is
not includable in gross inconme under this section
and not allowable as a deduction under section
215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sane household at the tinme such paynent is nade,
and

(D) there is no liability to nmake any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.

In the instant case, the parties agree that the unall ocated
support paynents neet the requirenments subparagraphs (A), (B)
and (C) of section 71(b)(1). The parties, however, dispute the
application of subparagraph (D) of section 71(b)(1). If M.

Hawl ey is obligated to nmake one or nore substitute paynents after
the death of Ms. Gl bert, then none of the unall ocated support

paynments wil|l be considered alinony. See Gonzales V.

Commi ssi oner, supra; sec. 1.71-1T(b), Q&%A-13, Tenporary | ncone

Tax Regs., 49 Fed. Reg. 34456 (Aug. 31, 1984).°

M. Hawl ey contends that we should follow Si npson v.
Comm ssioner, T.C Meno. 1999-251 (Pa. case), and Lawton v.
Comm ssioner, T.C Meno. 1999-243 (Pa. case), which held that
unal | ocated paynents are consi dered alinony. However, those
cases considered the application of sec. 71(c) and did not
directly address the application of subpar. (D) of sec. 71(b)(1)
(continued. . .)
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I n deci di ng whet her the paynents were alinony, we exani ne
t he | anguage of the February 4, 1992, separation instrunment to
ascertain whether it contains a term nation upon death condition
and, if it does not, whether State | aw supplies such a condition.

Hoover v. Conmi ssioner, 102 F.3d 842, 847 (6th Gr. 1996), affg.

T.C. Meno. 1995-183; see (Gonzal es v. Conmi SSioner, supra; see

al so Cunni ngham v. Conmi ssioner, T.C. Menp. 1994-474.

State |l aw determnes certain rights of the parties, and
Federal |aw determ nes the Federal income tax consequences of

those rights. Mrgan v. Comm ssioner, 309 U S. 78, 80 (1940);

Lucas v. Earl, 281 U.S. 111 (1930). The February 4, 1992,

separation instrument does not explicitly order that paynents
term nate upon Ms. Gl bert’s death, and, thus, we exam ne
Pennsyl vania |l aw to determ ne whet her the paynents woul d
termnate by operation of Pennsylvania | aw. Hoover v.

Conmi ssi oner, supra at 847.

When exam ning a matter of State substantive law, we w ||
ook to a State’s highest court to determ ne the rights of

parties under State law. See Estate of Bosch v. Conm ssi oner,

387 U.S. 456, 465 (1967). The Pennsylvani a Suprenme Court has not

deci ded the narrow | egal issue of whether an unall ocated support

°C...continued)
in deciding that the unall ocated paynents were alinony.
Therefore, those cases provide only limted guidance on the issue
bef ore us.
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order covering spousal and child support term nates upon the
deat h of the payee custodi al spouse.

M. Hawl ey contends that we nust apply Pa. R C P. 1910. 16-
4(f)(3), 42 Pa. Cons. Stat. Ann. (West 2002), to the instant
case, which provides: “Unallocated charging orders for child and
spousal support, or child support and alinony pendente lite,
shall term nate upon the death of the payee spouse or payee ex-
spouse.” Pa. R C P. 1910.16-4(f)(3) becane effective on June 5,
2001. The years in issue are M. Hawey’'s and Ms. Gl bert’s
1993, 1994, and 1995 tax years. Pennsylvania statues shall not
be construed to apply retroactively “unless clearly and
mani festly so intended by the General Assenbly.” 1 Pa. Cons.

Stat. Ann. sec. 1926 (West 1995); see Barnes v. Barnes, 597 A 2d

89, 92 (Pa. 1991); see also Commbnwealth v. Rockwell

Manuf acturing Co., 140 A 2d 854 (Pa. 1958). Pa. R C. P. 1910. 16-

4(f)(3) does not indicate that it wll have retroactive effect,
and consequently we will not apply it retroactively.
Twenty-three Pa. Cons. Stat. Ann. section 4352(a) (West
2001), which addresses the jurisdiction of Pennsylvania courts
over divorce proceedi ngs, provides:
SEC. 4352. Continuing jurisdiction over support orders
(a) General rule.-— The court making an order of
support shall at all tinmes maintain jurisdiction of the

matter for the purpose of enforcenent of the order and
for the purpose of increasing, decreasing, nodifying or
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resci nding the order unless otherw se provided by Part
VIIl (relating to uniforminterstate famly support) or
VIIl-A (relating to intrastate famly support) w thout
[imting the right of the obligee, or the departnent if
it has an assignnent or other interest, to institute
addi ti onal proceedings for support in any county in

whi ch the obligor resides or in which property of the
obligor is situated. The Suprene Court shall by
general rule establish procedures by which each
interested party shall be notified of all proceedi ngs
in which support obligations m ght be established or
nmodi fied and shall receive a copy of any order issued
in a case within 14 days after issuance of such order
A petition for nodification of a support order may be
filed at any tinme and shall be granted if the
requesting party denonstrates a substantial change in
ci rcunst ances.

Twenty-three Pa. Cons. Stat. section 4352 does not
explicitly provide that a Pennsylvania court’s jurisdiction
term nates upon the death of either party to a divorce
proceeding. It does, however, grant Pennsylvania courts
continuing jurisdiction over support proceedings. A party
seeking nodification or termnation of a support order nust
petition the Pennsylvania court with jurisdiction over the

di vorce proceedings. Barnes v. Barnes, supra at 92 (petition to

nodi fy); see Soncini v. Soncini, 612 A 2d 998, 1000 (Pa. Super.

Ct. 1992) (petition to nodify); see also Benjam n v. Benjamn,

596 A 2d 877, 878 (Pa. Super. C. 1991) (petition to term nate);

Mosier v. MCaughtry, 564 A 2d 241 (Pa. Super. C. 1989).

Twenty-three Pa. Cons. Stat. section 4352(a) provides strong
i ndication that a Pennsylvania court would retain jurisdiction

over a divorce. This would continue, at |east tenporarily, if
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t he payee custodi al spouse di ed, because the statute and casel aw
grant courts continuing jurisdiction over support matters and

require a petition to nodify or term nate support paynments. See

Edel stein v. Edelstein, 582 A 2d 1074, 1077 (Pa. Super. C

1990). In Gonzales v. Comm ssioner, T.C Meno. 1999-332, we held

(appl ying New Jersey |law) that, when a separation instrunent is
nmodi fi abl e, the noncustodi al payor spouse could have renai ned
liable to pay support under the separation agreenent after the
payee spouse’s death

M. Hawl ey contends that the doctrine of abatenment applies
to the instant cases, and thus the unallocated support order
woul d term nate upon Ms. G lbert’s death. Before the entry of
di vorce in Pennsylvania, divorce actions abate upon the death of

one of the parties. Haviland v. Haviland, 481 A 2d 1355, 1356

(Pa. Super C. 1984) (citing Matuszek v. Matuszek, 52 A 2d 381

(Pa. Super. C. 1947)).' Economc clains for equitable

Havil and v. Havil and, 481 A 2d 1355 (Pa. Super C. 1984),
hel d that the Pa. Divorce Code applies in pari materia with the
Probate Code, and the Divorce Code applies only to |living
spouses. 1d. at 1357. However, in dicta, Teribery v. Teribery,
516 A 2d 33, 37-38 (Pa. Super. Ct. 1986), stated that “Shoul d
either party die or becone disabled, for exanple, a petition for
nodi fication can be filed to reflect changed circunstances.” A
court need not consider all contingencies in ordering unallocated
support, because it may consider a change in circunstances, such
as death, when raised by petition. Edelstein v. Edelstein, 582
A. 2d 1074, 1077 (Pa. Super. C. 1990) (citing Teribery v.
Teribery, supra). Under those cases, unall ocated support
paynments may continue after the death of the payee cust odi al
spouse, at |least tenporarily, until there has been a petition
filed to nodify the unallocated support order
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distribution of marital property also abate upon the death of a

party to the divorce action. Reese v. Reese, 506 A 2d 471, 474

(Pa. Super. Ct. 1986); see Myers v. Myers, 580 A 2d 384, 385 (Pa.
Super. C. 1990) (ancillary econom c clains abate). But see

Pastuszek v. Pastuszek, 499 A 2d 1069, 1070-1071 (Pa. Super. C

1985) (no abatenent if death occurs after a divorce decree, but
before the disposition of equitable clains).

Twenty-three Pa. Cons. Stat. Ann. section 3707 (Wst 2001),
whi ch codifies the doctrine of abatenent, provides: “Upon the
death of the payee party, the right to receive alinony pursuant
to this chapter shall cease.”!* W note, however, that a
simlar provision does not exist for the termnation of child

support pursuant to a divorce proceeding. See (GAarney v. Estate

of Hain, 653 A 2d 21, 23 (Pa. Super. C. 1995). In Pennsylvani a,
both parents are equally responsible for their children who are

unemanci pated and under the age of 18. 23 Pa. Cons. Stat. Ann.

\We have exam ned a state statute simlar to 23 Pa. Cons.
Stat. Ann. sec. 3707 (West 2001). See Anbrose v. Conm Ssioner,
T.C. Meno. 1996-128 (Cal. Fam Code sec. 4337 (West 1994) held to
term nate unal |l ocated support paynments upon death of custodi al
spouse). But see Wlls v. Comm ssioner, T.C. Meno. 1998-2 (Cal.
Fam Code sec. 4337 does not automatically term nate unall ocated
support paynents upon death of payee custodi al spouse).
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sec. 4321 (West 2001);'2 see Celer v. Celer, 594 A 2d 649, 651

(Pa. 1991). In construing an unallocated support agreenent, a
Pennsyl vani a court must pronote the best interests of the

parties' children, QCeler v. Celer, supra, and assure their

uni nterrupted mai ntenance, Ritter v. Ritter, 518 A 2d 319, 322-

323 (Pa. Super. Ct. 1986). For the tax years in issue, the
treatnent of an unall ocated support instrunment is anmbi guous under
Pennsylvania law. |If the instrunent addressed only alinony, M.
Haw ey’ s duty to nmake paynments would termnate on Ms. Gl bert’s
death. See 23 Pa. Cons. Stat. sec. 3707. However, the
unal | ocat ed separation agreenent also covers child support, and
Pennsyl vania | aw i s anbi guous on that issue.'®* See Garney V.

Estate of Hain, supra (an equivalent to 23 Pa. Cons. Stat. sec.

3707 does not exist for child support); see also Celer v. Celer,

supra (courts nust pronote the best interests of children);

Ritter v. Ritter, supra (court nust ensure the uninterrupted

12SEC. 4321. Liability for support.

Subj ect to the provisions of this chapter:

* * * * * * *

(2) Parents are liable for the support of their
children who are unemanci pated and 18 years of age or
younger .

Bpennsyl vania | aw treats alinmony support orders and child
support orders differently. Pa. R C. P. 1910.16(b), 42 Pa. Cons.
Stat. Ann. (West 2002), provides that child support orders are
considered to be final and i nmmedi ately appeal abl e, whereas
support orders are considered to be interlocutory. Mosier v.
Mosier, 518 A 2d 843, 847 n.1 (Pa. Super. Ct. 1986).



- 14 -
mai nt enance of children). Furthernore, State courts maintain
continuing jurisdiction over separation instrunents, and
petitions are required for nodification of such instrunments. 23

Pa. Cons. Stat. sec. 4352; see Barnes v. Barnes, 597 A 2d 89 (Pa.

1991).

For the years in issue, Pennsylvania State | aw does not
provide an explicit term nation condition on separation
instrunments. Nor do we find such a condition in the | anguage of
the February 4, 1992, separation instrunent itself.

In pertinent part, the February 4, 1992, separation
instrunment orders: “An automatic wage attachnment shall be issued
w t hout notice on Defendant upon default of an anpbunt equal to
one nonth’s support obligation or at such other tinme as the Court
may designate.” M. Haw ey is designated the defendant in the
February 4, 1992, separation instrunment. The unall ocated support
paynments do not necessarily cease upon the death of Ms. G| bert
because the Pennsyl vania court may attach M. Haw ey’ s wages for
failure to pay an unall ocated support obligation, or attach M.
Hawl ey’ s wages “at such other tinme as the Court may designate.”
As a result of such an attachnment, M. Hawey’'s liability under
the February 4, 1992, separation instrunent may extend beyond Ms.
Gl bert’s death

In Mller v. Comm ssioner, T.C. Mnp. 1999-273, we exani ned

a provision of an unallocated support order arising froma
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di vorce in Col orado, which ordered that unallocated support
paynments continue “until further Order of Court.” W concl ude
that the provision in issue in Mller, is simlar to the
provision in issue in the instant case because the unall ocated
support paynents may conti nue beyond the death of the payee
spouse at the discretion of the Pennsylvania court.
Consequently, we have no reason to conclude that M. Haw ey’ s
obligation to make unal |l ocated support paynents under the
February 4, 1992, separation instrunment term nates upon the death

of Ms. Glbert. See generally Hoover v. Conm ssioner, 102 F. 3d

at 848.

Accordingly, we hold that M. Haw ey’ s obligation to provide
unal | ocated support to Ms. Glbert and their children may
continue after the death of Ms. Gl bert and consequently hold
t hat subparagraph (D) of section 71(b)(1) has not been satisfied.
Havi ng found the unall ocated support paynents do not constitute
alinony, we hold that Ms. Glbert is not |liable for the section
55 alternative m ni numt ax.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
wi thout nmerit, irrelevant, or noot.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




