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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned that petitioners are
not entitled to an abatenent of interest pursuant to section

6404(e)! for their 1986, 1987, and 1988 taxable years.

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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Petitioners neet the net worth limtations of section
7430(c)(4) (A (ii) and timely filed their petition pursuant to
section 6404(i) and Rul e 280.

The only issue for decision is whether respondent's refusal
to abate interest for the period between May 8, 1989 to Cctober
3, 1990, was an abuse of discretion.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated for trial pursuant to
Rule 91. The parties' stipulations are incorporated into this
Menor andum Opi ni on by reference and, accordingly, are found as
facts in the instant case. Petitioners resided in Huntington
Beach, California, when they filed their petition in the instant
case.

On May 8, 1989, the exam nation of petitioners' 1986 and
1987 tax years was assigned to Internal Revenue Agent Patricia
Mazon. The exam nation focused specifically on whether Frank
Gorgie (petitioner) reported all incone received fromhis
enpl oyer National Energy Research Corp. (NERC)

On May 12, 1989, Agent Mazon nmailed an appointnment letter to
petitioners. Enclosed with the appointnent letter was Form 4564,
| nformati on Docunent Request Form (IDR) 1, which asked for, anong
ot her things, books, records, bank statements and cancel ed checks
relating to incone reported on petitioners' Schedule C, Profit or

Loss From Busi ness, for the years under exam nation. On My 22,
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1989, petitioner responded to Agent Mazon's letter by tel ephone,
inform ng her that John Berg had a power of attorney from
petitioners.

On May 24, 1989, M. Berg called Agent Mazon and left a
message, stating that he woul d be back on May 28, 1989. After
tradi ng tel ephone nessages, on May 31, 1989, Agent Mazon spoke
with M. Berg and schedul ed an appoi ntnment for June 27, 1989. On
June 21, 1989, M. Berg called Agent Mazon to reschedul e the
appoi ntnent for July 5, 1989.

On July 5, 1989, Agent Mazon net with M. Berg and
petitioner at M. Berg's office. At the neeting, petitioner
provi ded sone, but not all, of the requested bank records.
Petitioner did not provide conplete bank records for two savings
and | oan accounts, which pronpted Agent Mazon to tender IDR 2
requesting those docunents. They schedul ed a second appoi nt nent
for July 6, 1989.

On July 6, 1989, Agent Mazon met with M. Berg at M. Berg's
of fice. Agent Mazon tendered |IDR 3 asking for additional bank
and nonbank records relating to petitioners.

On July 14, 1989, Agent Mazon called M. Berg and left a
nmessage requesting an appointnment with petitioner Rosalia Gorgie
and petitioners' return preparer. Agent Mazon requested that the

appoi nt nent take place on August 1 and 2, 1989. On July 27,
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1989, M. Berg called Agent Mazon to cancel the proposed August
appoi nt nent s.

On August 28, 1989, Agent Mazon called M. Berg and proposed
a conference wth petitioner Rosalia CGorgie for Septenber 21,
1989. On Septenber 21, 1989, Agent Mazon net with M. Berg and
submtted IDR 4, requesting bank records for 1986 (which were the
subject of IDR 2, but which were still not received) as well as
ot her bank records and docunentation supporting alleged | oan
repaynments and informati on on how petitioners arrived at their
incone in their returns. Because of her poor health, Rosalia
CGorgie did not attend the Septenber 21, 1989, neeting.

By letter dated COctober 28, 1989, M. Berg stated that
petitioners were unable to |ocate certain requested bank records.
M. Berg then requested that a 30-day letter be issued.

Because petitioner did not provide all requested bank
statenents, Agent Mazon had to obtain from NERC copi es of NERC
checks that were deposited into petitioner's bank accounts. In
July, Septenber, and Novenber of 1989, Agent Mazon conpil ed NERC
check summaries for the purpose of determ ning the total anbunts
of NERC checks deposited into Frank Gorgie's accounts.

On Decenber 4, 1989, Agent Mazon di scussed the case with her
manager, Ley Malilay. Agent Mazon and M. Berg spoke on Decenber
6, 1989, and schedul ed an appoi ntnment for Decenber 8, 1989. On

Decenber 6, 1989, petitioners' 1988 tax year was opened for
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exam nation by Agent Mazon. The exami nation for the 1988 tax
year concerned the sane unreported incone issue as the 1986 and
1987 years.

On Decenber 8, 1989, Agent Mazon nmet M. Berg and told him
that the 1988 tax year had been opened for exam nation. Agent
Mazon tendered I DR 5, which asked, anong other things, for
i nformati on supporting certain | oan repaynents.

On Decenber 19, 1989, Agent Mazon received a response to |IDR
5. The response dated Decenber 13, 1989, al so asked respondent
for a second tinme to issue a 30-day letter

During the course of her investigation, Agent Mazon believed
that sonme of what petitioner told her was not true. In
particul ar, petitioner told Agent Mazon that he had an
out st andi ng | oan on which he nmade paynents and that there was no
unreported inconme for the years in issue. Agent Mazon di scovered
the opposite to be true—there was no | oan and there was
unreported inconme. These inconsistencies |ed Agent Mazon to
speak with her manager and fraud coordi nator about the proper
course of action. She was given approval to forward the case to
respondent’'s Crimnal Investigation Division (CID), which she did
on January 11, 1990. On April 4, 1990, Agent Mazon received a
package from CID declining the fraud referral

On April 23, 1990, Agent Mazon nailed to M. Berg a Form

4549, Incone Tax Exam nation Changes. On June 1, 1990, Agent
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Mazon requested transcripts fromthe Fresno Service Center in
order to reconcile and verify amounts shown on petitioners' tax
returns with anmounts reflected in respondent’'s conputer system

On July 19, 1990, Agent Mazon's nmanager, Ms. Malil ay,
requested that work on the case be suspended pendi ng resol ution
of arelated audit of NERC. On Septenber 19, 1990, Agent Mazon
wote a report and attached Forns 886-A, Explanation of Itens.
On Cctober 3, 1990, Agent Mazon mail ed out the 30-day letter to
petitioners and nmailed a copy to M. Berg. The 30-day letter
proposed adjusting unreported incone for all 3 years at issue.
The 30-day letter also proposed the assertion of the fraud
penalty and, in the alternative, the negligence penalty. By
cover letter dated October 26, 1990, petitioners filed a protest.
The protest letter was received on Novenber 7, 1990.

On Decenber 4, 1990, the case file was transferred to
respondent's San Di ego Appeals O fice. On February 13, 1991,
respondent mailed a letter to M. Berg notifying himthat the
case was assigned to the San Diego Appeals Ofice. On April 29,
1991, Appeals Oficer Carol Holt wote M. Berg inform ng him
that the case had been assigned to her. On Septenber 6, 1991,
petitioners executed a Form 870, settling the case. In the Form
870, Waiver of Restrictions on Assessnent and Col | ecti on of
Deficiency in Tax and Acceptance of Overassessnment, petitioners

agreed to the additional inconme amounts that Agent Mazon
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determ ned for years 1986 and 1987 and to a portion of the
anounts determned for 1988. The parties agreed to waive
application of the fraud penalty and agreed to the assertion of
t he negligence penalty.

On Novenber 28, 1990, petitioners nade a designated paynent
of interest in the anmount of $752. Petitioners filed Form 843,
Claimfor Refund and Request for Abatenent, on or around January
23, 1997. On August 28, 1998, respondent nailed petitioners
Final Determ nation letter disallowng their claimto abate
interest for tax years 1986, 1987, and 1988. As of the date of
t he August 28, 1998, Final Determination |letter, petitioners

total interest and assessed interest for the years at issue was:

Year Total |nterest Assessed | nterest

1986 $6, 245. 70 $1, 961. 83

1987 25, 217. 17 6, 367. 64

1988 13, 551. 06 3,235.92
OPI NI ON

Pursuant to section 6404(e)(1), the Conmm ssioner may abate
part or all of an assessnent of interest on any deficiency or
paynment of tax if either: (1) The deficiency was attributable to
an error or delay by an Internal Revenue Service (Service)
official in performng a mnisterial act or (2) an error or del ay
by the taxpayer in paying his or her tax is attributable to a

Service official's being erroneous or dilatory in performng a



- 8 -
mnisterial act. See sec. 6404(e)(1).2 To obtain relief, the
t axpayer must not cause a significant aspect of the delay. See
id. Section 6404(e) is not intended to be routinely used to
avoi d paynent of interest; rather, Congress intended abatenent of
interest only where failure to do so "would be w dely perceived
as grossly unfair.” H Rept. 99-426, at 844 (1985), 1986-3 C. B
(Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1985), 1986-3 C.B
(Vol. 3) 1, 208. The standard for reviewing the Secretary's
decision is abuse of discretion. See sec. 6404(i).

The term"m nisterial act" means a procedural or nechani cal
act that does not involve the exercise of judgnent or discretion,
and that occurs during the processing of a taxpayer's case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. See sec. 301.6404-2T(b) (1),

Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,

2 Congress anended sec. 6404(e) in 1996 to permt abatenment of
interest for "unreasonable"” error and delay in performng a
m ni sterial or "managerial" act. Taxpayer Bill of Rights 2 (TBOR

2), Pub. L. 104-168, sec. 301(a)(1) and (2), 110 Stat. 1452, 1457
(1996). That anmendnent, however, applies to tax years begi nning
after July 30, 1996. TBOR 2 sec. 301(c), 110 Stat. 1457.
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1987) .2 A decision concerning the proper application of Federal
tax lawis not a mnisterial act. See id.

Petitioners argue, notw thstanding the settlenent they
entered into admtting a tax liability due and ow ng, as well as
agreeing to the inposition of a negligence penalty, that the
audit was "foisted" upon them by an "inexperienced, naive, and
zeal ous agent who pulled out all the stops"” in an attenpt to
devel op a fraud case against them Petitioners also maintain
that, in any case, the audit should have been conpleted within a
coupl e of weeks despite the fact that Agent Mazon had been
required to exam ne three tax years and had been required to
anal yze petitioners' nunerous bank account records. Petitioners
argunents are w thout nerit.

Respondent had difficulty obtaining frompetitioner certain
bank records, and petitioners, or their representative, canceled
or postponed at |east two neetings wth Agent Mazon.

Nonet hel ess, any del ay caused by petitioners in the instant case

is secondary to our nore fundanental conclusion that respondent's

8 The final regulation under sec. 6404, sec. 301.6404-2,
Proced. & Adm n. Regs., was issued on Dec. 18, 1998. See T.D.
8789, 63 Fed. Reg. 70012 (Dec. 18, 1998). The final regulation
generally applies to interest accruing on deficiencies or
paynments of tax described in sec. 6212(a) for tax years begi nning
after July 30, 1996. See sec. 301.6404-2(d)(1), Proced. & Adm n.
Regs. Thus, the final regulation is inapplicable to the instant
case, and sec. 301.6404-2T, Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987), effective for taxable years

begi nning after Dec. 31, 1978, but before July 30, 1996, does
apply. See sec. 301.6404-2T(c), Tenporary Proced. & Adm n.
Regs., supra.



acts were not mnisterial.

Petitioners are particularly upset by the initiation of the
crimnal fraud investigation because the CID ultimately rejected
the instant case as a crimnal fraud case.* Petitioners also
believe that Agent Mazon relied too heavily on the
unsubstantiated allegations of fraud by an IRS informant. At the
time, however, Agent Mazon found inconsistencies that she
bel i eved were badges of fraud, causing her to suspect petitioner
of crimnal wongdoing. Moreover, the decision to initiate the
fraud investigation was not hers alone. After she consulted with
her supervisors, the agreed course was to send the case to the
CI D, which was within Agent Mazon's province to do and was
certainly not a mnisterial act.

The tinme spent investigating whether to inpose civil or
crimnal fraud penalties, regardl ess of petitioners' guilt or
i nnocence, is not a ground under section 6404(e) that would all ow
respondent to abate interest. Mreover, this Court has held, in

Taylor v. Conm ssioner, 113 T.C 206, 211-213 (1999), that the

Service's decision not to proceed with a civil tax exam nation
while a crimnal tax investigation is pending is not a
m ni sterial act that would warrant the abatenent of interest.

In short, the decision to exam ne petitioners' 1986, 1987,

and 1988 taxable years, to conduct a bank deposits anal ysis on

4 Referral of the case to CID extended the audit by 3
nmont hs.
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petitioners' nunmerous bank accounts, to suspend petitioners
audit until a related audit of NERC was conpleted, and to refer
the instant case to the CID are all acts requiring the exercise
of judgnent and discretion and, therefore, are not mnisterial
acts. Because there is no mnisterial act by respondent's

enpl oyees or officers that caused del ay, respondent could not,
pursuant to section 6404(e), abate interest. Accordingly, we
uphol d respondent's final determ nation not to abate interest.

To reflect the foregoing,

Deci sion will be entered

for respondent.




