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MVEMORANDUM OPI NI ON

RUVWE, Judge: This matter is before us on respondent’s
notion for sunmary judgment under Rule 121! and to inpose a
penal ty under section 6673. Respondent argues that no genuine

i ssue exists as to any material fact and that his determ nation

IAIl section references are to the Internal Revenue Code as
anended, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.



-2 -
to maintain a Federal tax lien filing and to proceed with a | evy
action should be sustained. At the time of filing the petition,
petitioner resided in Wst Chester, Pennsylvani a.

Summary judgnent is designed to expedite litigation and to

avoi d unnecessary and expensive trials. Shiosaki v.

Comm ssioner, 61 T.C. 861, 862 (1974). A notion for sunmary

judgnent is granted where the pleadings and other materials show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). The burden is on the noving party
to denonstrate that no genuine issue as to any material fact
remains and that he is entitled to judgnent as a matter of |aw.

FPL Group, Inc. & Subs. v. Conmm ssioner, 116 T.C 73, 74-75

(2001). In all cases, the evidence is viewed in the |ight nost

favorabl e to the nonnoving party. Bond v. Conm ssioner, 100 T.C

32, 36 (1993).

Petitioner filed joint incone tax returns for taxable years
1995, 1996, 1997, 1998, and 1999. Those returns reported incone
t axes due; however, petitioner failed to pay the entire anmounts
of those taxes. Respondent assessed the taxes reported and al so
assessed interest and penalties. Respondent issued a notice of
deficiency with respect to the 1997 joint tax return. Petitioner

failed to file a petition to the Tax Court with respect to that
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notice of deficiency. Respondent assessed the deficiency
determned in the notice of deficiency.?

On March 1, 2001, respondent issued to petitioner a “Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320".% The lien filing was nade with respect to unpaid taxes

stated as foll ows:

2After respondent assessed the taxes reported on
petitioner’s returns and the deficiency for 1997, petitioner
filed Fornms 1040X, Anended U.S. Individual |Incone Tax Return, for
1997, 1998, and 1999. The returns for 1997 and 1998 st ate:

Line #1: Due to ignorance, we reported as “incone”
sources of inconme as being “incone” itself, when in
fact we had no statutory inconme to report.

Li ne #23: Apart from Li ne #1 above, we al so had no
statutory liability with respect to incone taxes, and
pursuant to our 1040X * * * [return] we would like a
refund of all taxes paid with interest.

The anmended return for 1999 adds:

Li ne #10: Apart from #1 above, we also had no
statutory liability with respect to incone taxes, and
pursuant to Code sec. 31(a.)(1.), we have a
constitutional right to have the wage tax inposed in
sec. 3402(a.)(1) refunded since it represents an
unapportioned, direct tax on wages, and thus
unconstitutional if we could not have them refunded
because of the m sl eading caption on sec. 3402(a.)(1.)
we did not realize that what was deducted from our pay
was not incone taxes but a direct tax on our wages.

®Respondent filed a Form 668(Y)(c), Notice of Federal Tax
Lien, with the prothonotary of Mntgonery County, Norristown,
Pennsyl vani a.
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Type of tax Peri od Amount
1040 12/ 31/ 1995 $136. 09
1040 12/ 31/ 1996 287.98
1040 12/ 31/ 1997 17, 426. 84
1040 12/ 31/ 1998 2,620. 07
1040 12/ 31/ 1999 21, 266. 89

On February 15, 2001, respondent issued to petitioner a Letter
1058, Final Notice--Notice of Intent to Levy and Notice of Your
Right to a Hearing. Petitioner filed Fornms 12153, Request for a
Col | ection Due Process Hearing, with respect to the notice of
lien filing for the 1995, 1996, 1997, 1998, and 1999 tax
l[itabilities and with respect to the notice of intent to levy for
the 1997 and 1999 tax liabilities. In those Forns 12153,
petitioner argued:

Summarizing: | amrequesting a “Due Process
Hearing” as outlined in Form 12153. | am “chal |l engi ng
t he appropriateness of (the) collection action” as
specified in 6330(c)(2)(A)(ii) since the IRS denied al
of ny requests for the initial “exam nations” and
“Iinterviews” as provided for in Publications 1 & 5. In
addition, no lien for taxes pursuant to Code Sections
6321 and 6322 is possi ble because no valid, underlying
assessnment was ever nmade. In addition, | never
received the statutory “notice and demand” for paynent
of the taxes at issue as required by Code Sections
6203, 6321, and 6331. |If the appeals officer is going
to claimthat a particular docunent sent to ne by the
| RS was a “Notice and Demand” for paynent, then | am
requesting that he also provide ne with a T.D. or
Treas. Reg. which identifies that specific docunent as
being the official, statutory “Notice and Demand” for
payment .

In addition, | am “chall enging the existence of
the underlying tax liability” as | amauthorized to do
in Code Section 6330(c)(2)(B). In addition, | did not
receive a (valid) notice of deficiency in connection
with any of the years at issue. | amalso requesting



that the appeals officer have at the “Due Process Hearing” a copy
of the “Summary Record of Assessnent” (Form 23C) together with
the “pertinent parts of the assessnent which set forth the nane
of the taxpayer, the date of the assessnent, the character of the
l[iability assessed, the taxable period, and the anpbunt assessed”
as provided for in Treas. Reg. 301.6203-1.

Al so you are rem nded that the Section 6330(c) (1)
[sic] REQUI RES you to have “verification fromthe
Secretary (or soneone with delegated authority from
him that the requirenents of any applicable | aw or

adm ni strative procedures have been net.” So unless
you have, at the very |least, that docunent, you should
not even schedule a Due Process Hearing. In addition,

don't tell ne at the hearing that any requested and/or

requi red docunents will be “sent to ne later.” |

expect that you will have all of these docunents with

you at the hearing.

Also, | amagain reiterating ny request that if

you claiman assessnent was nmade, | expect that you

w Il have at the Due Process Hearing a copy of the

return fromwhich the assessnent was nade.

A hearing was held on February 22, 2002.4 |In that
proceedi ng, petitioner did not propose any collection
alternatives. Instead, petitioner insisted repeatedly that the
Appeal s officer present to hima “pocket conmm ssion”® and
demanded to see the statutory notice and demand for paynent and
“the verification” of the Secretary or his delegate. The Appeals
of ficer used Forns 4340, Certificate of Assessnents and Paynents,

to verify that the taxes were properly assessed and were unpaid

“The Appeal s hearing was transcribed by a court reporter.
The transcript is a part of the record before us.

°See Organi zation, Finance, and Managenent, Internal Revenue
Manual , handbk. 1.16.4, ch. 3 (Feb. 19, 1999).
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and that a notice and demand for paynent had been made. The
Appeal s officer reviewed petitioner’s joint returns for the
rel evant years, the notice of deficiency for 1997, the Forns
12153 that petitioner had filed, the admnistrative files for the
years 1995 through 1999, the case history, and a 14-page fax
transmttal frompetitioner. The Appeals officer determ ned that
all applicable laws and adm nistrative procedures had been net.
On March 12, 2002, the Internal Revenue Service (IRS) Ofice of
Appeal s issued a notice of determ nation sustaining the lien
filings® and the proposed | evy action.
Petitioner filed a petition on April 3, 2002, in which he
al | eges:
a) At the CDP hearing the appeals officer provided
no proof that the notice sent to the plaintiff
notifying himof his right to a CDP hearing was sent by
anyone del egated by the Secretary to do so (as required
by 6330(a)(1)[)], and it is the plaintiff’s contention
that no such del egation of authority exists.
b) At the hearing the appeals officer violated the
| aw by not “presenting” plaintiff with the
“verification fromthe secretary” as required by the
Code Sections 6330(c)(1) and 6330(c)(3)(A), and it is
the plaintiff’s contention that no such “verification
exists.”
c) No statutory Notice and Demand for paynent was

ever sent to plaintiff in connection with the taxes and
or penalty at issue in accordance with the provisions

5The notice of determ nation released the lien filing with
respect to the 1995 and 1996 tax liabilities since those taxes
were paid in full. The notice determned that the lien filing
Wi th respect to the 1997, 1998, and 1999 tax liabilities should
be mai nt ai ned.
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and requirenments of Code Sections 6303, 6321, and 6331.

* * %

d) No statute in the Internal Revenue Code
establishes the “existence ...of the underlying (inconme
tax) liability” as referred to in 6330(c)(2)(B), and
the United States will not be able to identify for this
Court any statute that establishes any such tax
liability as for exanple Code sections 4401(c), 5005(a)
and 5703(a) inpose liabilities to wagering, alcohol and
t obacco taxes.

e) L.G Dowd who signed the Deficiency Notice at
i ssue was never del egated by the Secretary to prepare
and send out Deficiency Notices as required by 26
USC6212, and the United States will not be able to
supply this Court with any such Del egation of Authority
emanating fromthe Secretary.

f) The United States will not be able to identify
or produce a legislative regulation that woul d have
required Petitioner to petition [the] Tax Court in
order to avoid the assessnent of the deficiency at
i ssue.

g) It is a fact that the United States will not be
able to identify for this Court any statute that allows
| RS enpl oyees to attribute to the petitioner an anount
of tax greater than what petitioner showed on his 1997,
1998 and 1999 tax returns.

h) At the CDP hearing the appeals officer produced

no del egation order fromthe Secretary and no

enf orcement “pocket comm ssion” that would support the

authority of those who signed the Notice of Lien at

issue to do so, and petitioner contends that no such

mat eri al docunmentation exists.
After reviewing the pleadings and the materials in the record,
find that no genuine issue of material fact exists and that
respondent’s determ nation should be sustained as a natter of

| aw.



- 8 -

Under section 6330(c)(2)(B), taxpayers nay rai se chall enges
to the existence or anount of their underlying tax liability if
they did not receive a notice of deficiency or did not otherw se
have an opportunity to dispute that tax liability.” 1In the
course of the Appeals Ofice proceedings, in his petition filed
with this Court, and in his notice of objection to respondent’s
nmotion for summary judgnent, petitioner did not raise any
legitimate issues regarding his underlying tax liabilities.
| nstead, petitioner contends that there is no Internal Revenue
Code section that makes himliable for taxes.® W have
consistently rejected this type of frivolous, tax-protester
argunent, and we perceive no reason, nor are we required, to

address such contentions. See, e.g., Crain v. Conm ssioner, 737

F.2d 1417 (5th Cr. 1984); Keene v. Comm ssioner, T.C. Mno.

2002-277; Hall v. Commi ssioner, T.C Meno. 2002-267. W also

find frivolous and groundl ess petitioner’s argunent that the

'Petitioner received a notice of deficiency for his 1997
taxable year. Hs remaining tax liabilities are attributable to
anounts which were reported on joint tax returns for 1997, 1998,
and 1999. W avoid herein whether the self-reporting of taxes on
a return constitutes an opportunity to dispute those taxes for
pur poses of sec. 6330(c)(2)(B). See Horn v. Conmm ssioner, T.C
Mermo. 2002- 207.

8 n the proceedi ngs before | RS Appeal s, petitioner
chal I enged the “existence” of an inconme tax liability. He stated
that he was not disputing the “anount” of the alleged incone tax
liabilities. Indeed, he repeatedly exclainmed that he would pay
the tax liabilities at issue if the Appeals officer showed him
t he Code section(s) that makes him*“liable” for, or requires him
to “pay”, incone taxes.
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notice of deficiency for 1997 is invalid because the
Comm ssioner’s representative who signed the notice did not have
a del egation of authority fromthe Secretary.® Nestor v.

Conmm ssioner, 118 T.C 162 (2002); Davich v. Conm ssioner, T.C

Meno. 2002-255. W address petitioner’s remaining contentions to
determ ne whet her the Appeals officer abused his discretion.

Ni ckl aus v. Comm ssioner, 117 T.C. 117, 120 (2001).

Section 6330(c) (1) requires the Appeals officer to verify
that the requirenents of any applicable |law or adm nistrative
procedure have been net. However, section 6330(c)(1) does not
require the Appeals officer to rely on a particular docunent to

satisfy his verification function. Kuglin v. Conmm ssioner, T.C

Meno. 2002-51. Further, that Code section does not require the
Appeal s officer to provide a copy of the verification that the
requi renents of any applicable |aw or adm nistrative procedure

have been net. Nestor v. Conmmi ssioner, supra at 166. In the

i nstant case, the Appeals officer relied upon Forns 4340 to
verify that the assessnents were made, that notice and demand for
paynment was sent to petitioner, and that the tax liabilities
remai ned unpaid. At the hearing, the Appeals officer provided

petitioner with copies of the Fornms 4340.

The Secretary or his delegate is authorized by statute to
i ssue a notice of deficiency. Secs. 6212(a), 7701(a)(11)(B) and
(12) (A)(i). The notice of deficiency herein was signed by
Deborah Reilly, Director, Phil adel phia Custoner Service Center
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Petitioner has not alleged any irregularities with respect
to respondent’s assessnent procedures, and the Forns 4340 provide
at | east presunptive evidence that the taxes were validly

assessed. Ni ckl aus v. Conm ssioner, supra at 121. The Forns

4340 herein contain all the information prescribed in section
301. 6203-1, Proced. & Adm n. Regs., including identification of

t he taxpayer, the character of the liability assessed, the

t axabl e period, and the amount of the assessnent. The Appeal s

of ficer did not abuse his discretion in relying on the Forns 4340

to verify the validity of the assessnents. Roberts v.

Comm ssioner, 118 T.C 365, 371 n.10 (2002); Davis v.

Conmi ssi oner, 115 T.C. 35, 40 (2000). 2

The Fornms 4340 show that respondent issued to petitioner
noti ces of bal ance due for the 1997, 1998, and 1999 t ax
liabilities on Septenber 18, 2000, June 7, 1999, and June 5,

2000, respectively. The notices of bal ance due constitute a

Opeti ti oner contends, however, that the Comm ssioner does
not have authority to determ ne deficiencies in anounts exceedi ng
t hose anmounts which were reported on a taxpayer’s incone tax
returns. Presumably, petitioner is relying on the anmended
returns which he filed and on which he reported no taxes ow ng.

It is clear that the assessnents were based on the taxes
petitioner reported on his original returns. See sec.
6211(a)(1)(A). Those assessnents were valid, and the subsequent
filing of anmended returns does not result in those assessnents’
being invalid. W also reject as frivolous petitioner’s argunent
that he was not required to file a petition with the Tax Court in
order to avoid the assessnent of the deficiency determned in the
notice of deficiency for 1997. See sec. 6213(c).
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noti ce and demand for paynent for purposes of section 6303(a). !

Hughes v. United States, 953 F.2d 531, 536 (9th Cr. 1992);

Wei shan v. Conmmi ssioner, T.C Menp. 2002-88. The Appeals officer

did not abuse his discretion in relying on the Fornms 4340 to
verify conpliance with section 6303(a). The Appeals officer was
not required to produce copies of the notices of bal ance due at
t he hearing.

The Appeals officer did not abuse his discretion in refusing
to produce his enforcenent pocket comm ssion at the Appeals
hearing. Further, he did not abuse his discretion in refusing to
produce the enforcenent pocket comm ssion of the IRS
representative who signed the notice of lien filing. W
simlarly reject petitioner’s contentions that the IRS
representative who signed the notices sent to petitioner did not

have a del egation of authority fromthe Secretary. !?

1petitioner argued at the Appeals hearing that a notice and
demand for paynent nust conply with a 1914 Treasury deci sion
which requires a Form 17 be used. W have previously rejected
that argunent. Keene v. Comm ssioner, T.C Meno. 2002-277,
Davich v. Conmm ssioner, T.C Meno. 2002-255; Tapio V.
Commi ssioner, T.C Menp. 2002-141.

12The Secretary or his del egate, including the Conm ssioner,
is authorized by statute to issue a notice of Federal tax lien, a
notice of Federal tax lien filing and right to a hearing under
sec. 6320, and a notice of intent to levy and right to a hearing
under sec. 6330. Secs. 6320(a), 6323(a), 6330(a), 6331(d),
7701(a)(11)(B) and (12)(A)(i); see also WIlson v. Conm ssioner,
T.C. Meno. 2002-242; secs. 301.6320-1(a)(1), 301.6330-1(a)(1),
Proced. & Adm n. Regs.
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Petitioner has failed to raise a spousal defense, and he
does not suggest any collection alternatives. He has conceded
those matters. See Rule 331(b)(5). W find that no genuine
issue as to any material fact remains and, accordingly, we
sustain the Appeals officer’s determnation to maintain the lien
filing and proceed with the proposed |evy.

Section 6673(a)(1l) authorizes the Tax Court to require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that proceedi ngs have been instituted
or maintained by the taxpayer primarily for delay or that the
t axpayer’s position in the proceeding is frivolous or groundl ess.
In the instant case, petitioner has raised the sane tax protester
argunents that we have previously and consistently rejected as
frivol ous and groundl ess. At the Appeals hearing, petitioner was

given a copy of our opinion in Pierson v. Conm ssioner, 115 T.C.

576 (2000), and he was warned agai nst asserting those argunents
in the Tax Court. Petitioner stated in response: “I don’t have
to abide by any Tax Court decision, and you know that.” W are
convinced that petitioner instituted and maintained these
proceedings primarily for delay, and, accordingly, we inpose a

penal ty of $1, 000.

An appropriate order

and decision will be entered

for respondent.




