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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Respondent determ ned a $17, 197 defi ci ency
in petitioner’s 2003 Federal inconme tax and additions to tax of

$1,516 under section 6651(a)(1l) for failure to file, $1,246 under



-2 -
section 6651(a)(2) for failure to pay tax, and $275 under section
6654(a) for failure to make sufficient estinmated tax paynents.?

The issues for decision are: (1) Wether petitioner
recei ved taxabl e inconme in the anmobunts respondent determ ned; (2)
whet her petitioner is liable for a 10-percent additional tax
under section 72(t)(1); (3) whether petitioner is liable for
additions to tax as respondent determ ned; and (4) whether
petitioner is liable for a penalty under section 6673 for
instituting proceedings primarily for delay and for maintaining
frivol ous or groundl ess positions.

FI NDI NGS OF FACT

The parties have stipulated sone facts, which we incorporate
herein by this reference. Petitioner, born in 1952, resided in
Texas when he filed his petition. |In 2003 he received $82, 978 of
wages from Cooper Tire & Rubber Co., $51 of interest, and a
qualified retirenment plan distribution, $2,735 of which was
t axabl e.

Petitioner made no Federal inconme tax paynents for 2003
apart fromthe $10,461 his enployer withheld fromhis wages
during the year. On his 2003 Form 1040, U.S. Individual |ncone
Tax Return, petitioner reported zero wages and $2, 735 of taxable

pensi on and annuity income; he clainmed the standard deduction and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
Ampbunt s have been rounded to the nearest doll ar.
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a refund in the amount of his $10,461 of withholdings. In
addition to the Form 1040, petitioner submtted Form 4852,
Substitute for Form W2, Wage and Tax Statenent, which al so
reflected zero wages. Petitioner wote the phrase “non assunpsit
by” next to his signature on both Form 1040 and Form 4852.

Petitioner attached to the Form 1040 a 51- page docunent
entitled “Notice of Affidavit Statenment in Rebuttal to Internal
Revenue Code Section 6011 For Year Period Endi ng Decenber 31,
2003”. In this docunent petitioner asserted that he was not
subject to tax for 2003 because, inter alia: (1) Filing Federal
incone tax returns is voluntary; (2) paying incone tax based on a
Form 1040 is an illegal kickback; (3) taxable income applies only
to sources frominternational or foreign commerce; (4)
petitioner’s domcile is outside the United States because he
lives in the “conpact state of Texas state republic”; (5) he is
not a “United States Person”, donestic partnership, donestic
corporation, estate or trust; (6) the term *“enployee” applies
only to those working for public service; (7) “the inconme tax is
a slave tax prohibited by the Thirteenth Amendnent”; (8) the term
“Secretary of the Treasury” in the Internal Revenue Code applies
only to the Secretary of the Treasury of Puerto R co; (9) the
capitalization of the letters of petitioner’s nanme in Court
docunents creates a false legal inpression that he is a

“fictional legal entity” and not entitled to his constitutional
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rights; and (10) his wages are not includable in gross incone.
Petitioner attached about 60 pages of exhibits to the 51-page
docunent .

By notice of deficiency respondent determ ned that for 2003

petitioner had a deficiency of $17,197. Respondent al so
determ ned that petitioner owed additional tax under section
72(t) and additions to tax under sections 6651(a)(1) and (2) and
6654(a). In response to the notice of deficiency, petitioner
sent to respondent a letter that asserted nore frivol ous
argunents and repeated a demand for a refund of his w thhol di ngs
pl us interest.

OPI NI ON

Taxabl e | ncone

In 2003 petitioner received wages and ot her incone as
respondent determ ned. Petitioner’s assertions that this incone
is not taxable are simlar to assertions that he raised

unsuccessfully in Holnmes v. Comm ssioner, T.C Mno. 2006-80

(Holmes 1), with respect to his 2002 tax liability. These
groundl ess and frivol ous assertions warrant no further

di scussion. See Crain v. Comm ssioner, 737 F.2d 1417 (5th Grr.

1984) (“We perceive no need to refute these argunents with sonber
reasoni ng and copious citation of precedent; to do so m ght

suggest that these argunents have sone colorable nerit.”). W
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sustain respondent’s determ nation as to petitioner’s deficiency
for 2003.

1. Section 72(t) Additional Tax

Respondent determ ned that petitioner is liable for a
10- percent additional tax on the $2,735 taxable portion of his
distribution froma qualified retirenent plan in 2003. Section
72(t)(1) generally inposes, subject to various exceptions under
section 72(t)(2), a 10-percent additional tax on early
distributions froma qualified retirenment plan. Petitioner
reported the distribution on his Form 4852, thereby admtting
that he received it in 2003, when he had not yet attained age
59-1/2. Petitioner has not shown and the evidence does not
suggest that any exception under section 72(t)(2) applies. W
sustain respondent’s determ nati on.

[11. OGher Additions to Tax

The petition contains no specific allegations or supporting
statenents of facts regarding any of the additions to tax that
respondent determned in the notice of deficiency pursuant to
sections 6651(a)(1) and (2) and 6654(a). Petitioner’s frivol ous
chal l enges to his obligation to pay tax do not specifically
address any issue regarding the additions to tax. W deem
petitioner to have conceded these issues and hold that respondent
has no burden of production under section 7491(c) as to the

additions to tax. See Funk v. Comm ssioner, 123 T.C. 213 (2004);
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Swain v. Conm ssioner, 118 T.C. 358 (2002). W sustain

respondent’s determnations as to the additions to tax under
sections 6651(a)(1) and (2) and 6654(a).

| V. Section 6673 Penalty

Respondent has noved to i npose a penalty under section
6673(a) (1), which authorizes this Court to require a taxpayer to
pay to the United States a penalty not in excess of $25, 000
whenever it appears that proceedi ngs have been instituted or
mai nt ai ned by the taxpayer primarily for delay or that the
t axpayer’s position in such proceedings is frivolous or
groundless. In Holnmes I, we found that petitioner was |liable for
a $2,000 penalty under section 6673 because he “took frivol ous
positions before and during trial despite anple warnings before

trial fromrespondent.” Holnes v. Conmm Ssioner, supra.

Not wi t hst andi ng the sanctions inposed in Holnes I, issued nore
than a year before he filed his petition in this case, petitioner
has persisted in his m sguided course of conduct. |In furtherance
of the purpose of section 6673(a)(1l) to deter such conduct, we
believe a nore significant sanction is now appropriate. Pursuant
to section 6673(a)(1l) we shall require petitioner to pay to the
United States a penalty of $10, 000.

To reflect the foregoing,

Deci sion will be entered

for respondent.




