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SUPPLEMENTAL MEMORANDUM CPI NI ON

GOLDBERG, Special Trial Judge: This case is before the

Court on remand fromthe Court of Appeals for the Nnth Grcuit.

Hadsel |l v. Conm ssioner, 107 F.3d 750 (9th Cr. 1997), vacating

and remanding T.C. Meno. 1994-198. Unl ess otherw se indicated,

* Thi s opi nion supplenents our opinion in Hadsell v.
Commi ssioner, T.C Menp. 1994-198, vacated and remanded 107 F. 3d
750 (9th Cir. 1997).




section references are to the Internal Revenue Code in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies in petitioner’s Federal
i nconme taxes and additions to tax as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1988 $2, 162 $ 526.00 $133. 98
1989 4,238 1, 059. 50 286. 43
1990 3,786 946. 50 249. 05

After concessions by the parties,! the issues for decision
are: (1) Wether petitioner is entitled to the filing status of
married filing jointly for the purposes of determ ning the anount
of any liability for the 1990 taxable year; (2) whether
petitioner is entitled to deductions for expenses incurred while
wor ki ng as a deckhand on a comercial fishing boat; (3) whether
petitioner is entitled to deductions related to rental real

property; (4) whether petitioner is entitled to casualty | osses

! Petitioner concedes that he received unenpl oynent
conpensati on, wages, and conpensation as an i ndependent
contractor in at |east the anbunts determ ned by respondent. W
therefore deemthe gross incone and sel f-enploynent tax issues to
be conceded by petitioner for the years at issue.

Respondent concedes that there was a mat hematical error in
the original determnation as set forth in the notice of
deficiency for the 1990 taxabl e year because petitioner was not
given credit equal to one-half of the self-enploynent tax he owed
for 1990. Accordingly, the deficiency for 1990 shoul d be reduced
by $127, with corresponding reductions in the secs. 6651 and 6654
additions to tax.
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for the destruction of a boat and acconpanyi ng personal property;
(5) whether petitioner is liable for additions to tax pursuant to
section 6651(a)(1) for failing to file tinely Federal incone tax
returns for the years at issue; and (6) whether petitioner is
liable for additions to tax pursuant to section 6654 for failing
to pay estinated taxes.

The stipulations and exhibits are incorporated herein by
this reference. For convenience, we shall set forth only the
facts necessary to clarify the ensuing discussion.

Prior to trial in Hadsell v. Comm ssioner, T.C Mno. 1994-

198 (Hadsell 1), petitioner served subpoenas duces tecum by nail
upon Detective Mke Menzies (Detective Menzies), an enpl oyee of
t he Newport Police Departnent, Zong Yan Yu,? petitioner’s wife,
and Lai Fong Lee, Zong Yan Yu's aunt and petitioner’s forner
enpl oyer. Petitioner served the three subpoenas w t hout
tendering m | eage and witness fees as required by Rules 147 and
148. None of the wi tnesses appeared at trial on Cctober 14,
1993, and the Court refused to enforce the subpoenas because
petitioner failed to tender the required m | eage and w t ness

f ees.

2 Zong Yan Yu was referred to as “Zong Gan Yu Hadsell” in
Hadsel |l v. Conm ssioner, T.C Meno. 1994-198, and in Hadsell v.
Comm ssi oner, 107 F.3d 750 (9th Gr. 1997).




Petitioner testified that he subpoenaed Detective Menzies in
order to obtain his “tax records” which were in the possession of
the Newport Police Departnent. Petitioner clained that the
Newport Police Departnent had two boxes of his “tax records”
whi ch coul d substantiate, anong other things, petitioner’s work-
rel ated expenses clainmed for the years at issue.

In the first subpoena, petitioner directed that Detective
Menzi es, who at one tinme was custodian of the Newport Police
evi dence | ocker,?® appear at trial and bring with him

Two (2) cardboard boxes with M scel aneous [sic] Papers

that you sei zed and described in Your Return to Search

Warrant dated January 9th, 1992. And each and every

item made from paper and/or paper products, including

Reci epts [sic], photocopies, envel opes, photographs,

Letters, Correspondences, Tax Papers, Books, Magazi nes,

Fol ders, and all other things that you siezed [sic]

made of paper or paper products.

The second and third subpoenas were served on Zong Yan Yu
and Lai Fong Lee in order to establish: (1) Petitioner’s
marriage; and (2) petitioner’s wage incone at Lai Fong I nn,
respectively.

Petitioner contended in Hadsell | that the Court’s failure

to enforce the subpoenas, despite the fact that he failed to

tender the required mleage and witness fees, violated his

3 The Court was inforned at trial in Hadsell | on Cct.
14, 1993, that Detective Menzies no | onger worked for the Newport
Pol i ce Departnent and therefore was no | onger the custodi an of
t he records subpoenaed by petitioner.



constitutional right to a fair trial, specifically, that it
viol ated his due process right of access to the courts.
Petitioner argued that such fees should be waived in his case
because he was indigent and was prevented from earni ng noney
because of his incarceration.

We concluded in Hadsell | that the Court had no authority to
wai ve subpoena fees and that petitioner was not denied his
constitutional rights even though the subpoenas were not

enforced. See Hadsell v. Comm ssioner, T.C. Mnop. 1994-198. W

hel d:

civil litigants * * * pbefore this Court enjoy no
constitutional right to have the Federal Governnent pay
their litigation expenses, and that the party who
sumons a witness is responsible for paying the fees
and mleage to which the witness is entitled under

Rul es 147 and 148(c).

The Court of Appeals for the Ninth Crcuit, while not
deci di ng whether Rule 147 is unconstitutional as applied to
indigent litigants, stated:

Hadsel | did not have adequate alternatives for proving
all of his claims. On the one hand, the tax court did
not err by denying witness fees to Zong Gan Yu Hadsel |,
because Hadsell could testify as to the date of their
marriage as readily as she could have. Nor did it err
in denying fees to Lai Fong Lee, because her testinony
was not essential to resolve the questions of whether
certain expenses were business deductions or whether
Hadsel | had appropriately filed his tax returns. As to
the seized tax records, on the other hand, Hadsel
clains that they al one could substantiate his claim
that he had indeed properly filed tax returns in the
years in question.



Wt hout having to declare [28 U S.C.] section 1915
unconstitutional as applied to Hadsell, the tax court
coul d have attenpted to acquire these records in at
| east two ways. By relying on Federal Rule of Evidence
614(a), the court could have, on its own accord, called
Det ective Menzies and ordered himto bring with him
Hadsell's tax records that were still in the possession
of the Newport Police Departnent. * * * Alternatively,
it could have granted Hadsell a continuance with the
suggestion that he seek the return of the docunents
directly fromthe Cty of Newport, either through
adm ni strative channels or an action in state court.

Hadsell v. Conmi ssioner, 107 F.3d at 753.

The Court of Appeal s vacated our decision and remanded the
case in order for the Court to:

consider its power either to call Detective Menzies as
a wtness, bringing wwth himthe requested tax
docunents, under Federal Rule of Evidence 614(a), or to
continue the hearing to all ow Hadsell an opportunity to
obtain the docunents directly.

ld. at 754.

In accordance with the mandate of the Court of Appeals, the
Court issued an order on June 3, 1997, ordering Newport Chief of
Police Janes Rivers (Chief Rivers) to have the Newport Police
Evi dence O ficer personally deliver to petitioner’s Corrections
Counsel or by June 30, 1997

certain boxes of docunents seized and described in

“Your Return to Search Warrant’ dated January 9, 1992,

and any ot her documents of M. Hadsell which may remain

with the Newport, Oregon Police Departnent, which

docunents this Court has been advised are located in

the Evidence Vault of the Newport, Oregon Police
Departnment and are in the custody of James R vers * * *



The Newport Police Evidence Oficer, Detective David
Thal man, delivered the papers to petitioner’s corrections
counsel or on June 17, 1997, and later filed a docunent with the
Court captioned: “Return of Order From Newport, OR Police Dept.,
Wth Attached Inventory of Delivered Itens”.

On July 7, 1997, petitioner informed respondent that none of
t he docunents returned by the Newport Police Departnment applied
to his Tax Court case and that he believed that the police had
failed to turn over all of the docunents in their possession.

In a tel ephone conference between the parties and the Court
on July 28, 1997, petitioner stated that he had again revi ened
t he docunents delivered by the Newport Police Departnent and
believed that there were sonme docunents relevant to the tax years
i nvol ved herein to which he wanted to stipulate. The parties, by
way of an Order fromthe Court, were urged to neet in an attenpt
to stipulate the docunents to be submtted to the Court.

In an effort to determ ne whether the authorities involved
with petitioner’s crimnal case still had sone of petitioner’s
records in their possession, respondent, at the Court’s request,
obtained an affidavit fromM. Stephen E. D ngle, who had acted
as a special prosecutor for the Lincoln County District
Attorney’'s O fice when prosecuting petitioner’s State crim nal

case. The affidavit, filed with the Court on August 4, 1997,
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stated that M. Dingle had not retained any records relating to
petitioner’s crimnal prosecution.

Respondent al so contacted Chief Rivers and requested that he
“doubl e check” the police evidence | ocker to ascertain whether
the police had inadvertently retained any of petitioner’s papers.
Chief Rivers confirmed that the Newport Police had delivered al
of petitioner’s papers to petitioner’s corrections counsel or.

On Septenber 17, 1997, petitioner filed a docunent which the
Court treated as a notion to reopen the record. In that docunent
petitioner stated:

The Mandate of the Court of Appeals in this case is

that Detective Menzies wll be subpoenaed by the Court

to Testify at a Trial. Bingo!!!l That is exactly what

this Petitioner wanted in his first trial and was the

basis for the entire appeal. There was NO ot her reason

for the Appeal. Petitioner was [sic] Detective Menzies

to appear in Person and testify under oath about what

he has done with the mssing two thirds of

Petitioner[‘s] Papers, which happen to include the

pertinent evidence that Petitioner wants presented to

this Court * * *

On Novenber 5, 1997, the Court issued an order setting the
case for further proceedings “in accordance with the mandate of
the United States Court of Appeals for the Ninth Grcuit”.

A trial was held on January 30, 1998, to permt petitioner
to introduce additional evidence relating to his tax liability

for the years at issue. The Court also nmade Detective Menzies

and Detective Steven L. Etter (Detective Etter) of the Sal em



Police Departnent* available to petitioner at the trial. Another
W t ness, Detective David Thal man, was recovering from open heart
surgery and was unabl e to appear.

Both Detective Menzies and Detective Etter testified
concerni ng the papers which had been in the custody of the
Newport Police Departnent. The witnesses testified as to the
coll ection, custody, and eventual delivery of the papers to
petitioner’s corrections counsel or.

During the course of the hearing it was established that the
papers had originally been seized by the police froma storage
roomat the Port of Newport, Oregon, on January 9, 1992, as
evidence for use in petitioner’s State crimnal trial. The
papers had originally been stored on a boat previously owned by
petitioner, but had been noved to a storage room around the tine
t he boat was destroyed. It is not known who initially renoved
the records fromthe boat and put themin the storage room

The papers, contained in tw cardboard boxes, were placed in
t he evidence | ocker of the Newport Police on January 9, 1992.
They were later transferred to a single cardboard box on May 3,

1996, and, as stated above, were delivered to petitioner’s

4 Detective Etter had previously worked for the Newport
Pol i ce Departnment and had al so served as the officer “second in
charge of the evidence | ocker”.
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corrections counsel or on June 17, 1997, pursuant to an Order of
the Court.

At the trial on January 30, 1998, petitioner testified that
t he papers delivered by the Newport Police included receipts
whi ch woul d substantiate his cl ai ned deductions for the years at
i ssue, but that he did not bring the receipts to trial because he
“didn’t know that that’s what we were going to be dealing with
today”. A recess was called, and petitioner was excused to
retrieve the docunents fromthe prison law library.

Petitioner returned wwth a volum nous anount of receipts
whi ch he claimed were fromthe 1988, 1989, and 1990 taxable
years. The receipts, in no particular order, were all thrown
together in a box. Petitioner had nade no attenpt to organi ze
the receipts in any manner, even though he conceded that he had
received the receipts “Three or four nmonths, or six nonths” prior
to the evidentiary hearing.?®

The Court requested that respondent assign a revenue agent
to meet with petitioner and ascertain whether petitioner had
recei pts which could substanti ate additional business deductions
whi ch had not been allowed in Hadsell |I. In order to facilitate

such an exam nation, the Court instructed petitioner to organize

5 In fact, since the docunents were part of the records
delivered by the Newport Police Departnent on June 17, 1997
petitioner had possession of the records for over 7 nonths.
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his receipts by tax year, activity, and type of deduction
claimed. Petitioner prom sed to cooperate with the exam nation
“100 percent”. The Court then ordered that the record be held
open for 60 days to allow an exam nation of petitioner’s
receipts.

On March 3, 1998, one of respondent’s revenue agents
contacted petitioner by phone and explained to petitioner how to
organi ze his receipts in order to facilitate the exam nation. On
March 5, 1998, the agent visited petitioner and attenpted to
exam ne his receipts for the years at issue.

The agent found that petitioner had failed to organize his
recei pts in any manner and was totally unprepared for the
exam nation. The agent explained to petitioner that he was
acting pursuant to a deadline set by the Court and suggested that
t hey reschedul e the exam nation so that petitioner could properly
prepare. Petitioner declined to neet with the agent again and
told the agent that he would be unable to organize the receipts
before the expiration of the Tax Court deadline because he was
appealing his crimnal conviction and needed all of his tine to
wor k on the appeal.

The agent decided to give petitioner time to reconsider his
deci sion and schedul ed another call with petitioner for March 11

1998. \When the agent phoned on that date, however, petitioner
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refused to reschedul e the exam nation and abruptly ended the
phone call.

In an Order dated May 7, 1998, the Court ordered petitioner
to meet with a revenue agent in order to conplete the exam nation
of petitioner’s receipts. Pursuant to that O der, respondent’s
agent again attenpted to phone petitioner on June 8, 1998, but
petitioner refused to take the call. Petitioner alleged that the
agent had treated himrudely during the previous visit and
demanded t hat anot her agent be assigned to the exam nati on.
Petitioner later informed the Court during a conference call on
Novenber 6, 1998, that he had destroyed his receipts after
originally neeting with the agent on March 5, 1998.

In light of petitioner’s allegations that he had destroyed
his receipts, the Court ordered petitioner to file a status
report with the Court by Decenber 9, 1998, setting forth the
facts surrounding petitioner’s destruction of his tax records.
Petitioner refused to conply with the Order but stated in l|ater
filings wwth the Court that he had destroyed only a portion, not
all, of the receipts. The record in this case was cl osed on June
28, 1999, nore than 1 full cal endar year after petitioner refused
to meet with respondent’s agent.

The Court has nade every attenpt to accommobdate petitioner

in this case; however, the record is clear that petitioner has
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failed to respond to any of our Orders and has abused the
judicial process of the Court.

Havi ng endeavored to conply with the mandate of the Court of
Appeals for the Ninth Grcuit by calling Detective Menzies as a
w tness and by providing petitioner with the tax docunents
previously in the possession of the Newport Police Departnment, we
now address again the follow ng issues in turn.

1. Petitioner’s Filing Status

Respondent cal cul ated deficiencies for each of the years at
i ssue based upon single filing status. Wile petitioner concedes
that he was not married in either 1988 or 1989, he contends that
he was married twice in 1990 and is therefore entitled to claim
married, filing jointly status for the 1990 taxable year based on
at |l east one of his marriages.

Petitioner testified that he divorced Yu Fang Wang, his
first wife, on Novenber 12, 1990, and married his second w fe,
Zong Yan Yu, in China on Novenber 11, 1990. Zong Yan Yu did not
conme to the United States until My 30, 1991

A taxpayer's filing status is determ ned as of the cl ose of
the taxable year, and a taxpayer legally separated fromhis
spouse under a decree of divorce shall not be considered married.
See secs. 6013(d)(2), 7703(a)(1l). Petitioner concedes that his
marriage to Yu Fang Wang, his first wife, ended in divorce on

Novenber 12, 1990, and that he was not married to her at the
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cl ose of the taxable year. See secs. 6013(d)(1)(A), 7703(a)(1).
Though petitioner contends that he is entitled to claim
married, filing jointly status for the 1990 taxabl e year based on
at least one of his marriages, he has al so argued that his second
marri age, which took place in China on Novenber 11, 1990, was not

legitimate. Petitioner stated that he married Zong Yan Yu on
Novenber 11, 1990, but conceded that he was not sure that the
marri age was valid because his divorce from Yu Fang Wang di d not
becone final until Novenber 12, 1990. |In addition, petitioner
stated in his original petition, filed with this Court on January
29, 1993: “Lai Fong Lee’'s famly bribed the marriage officer for
a fake marriage [between petitioner and Zong Yan Yu] which was
against the laws of China.” Petitioner also testified as foll ows
at the trial on January 30, 1998: “I have a decree now that says
we [petitioner and Zong Yan Yu] were never married”.

In any event, section 6013(a)(1l) provides that no joint
return shall be nmade if either spouse at any tine during the
taxabl e year is a nonresident alien. According to petitioner’s
testinony, Zong Yan Yu did not reside in the United States during
the 1990 taxable year. |In addition, petitioner conceded that
Zong Yan Yu did not execute a joint income tax return for the
1990 taxable year. Therefore, based on the record, we hold that

petitioner is not entitled to claimmarried, filing jointly
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status for the 1990 taxable year. Respondent is sustained on
this issue.

2. \Wether Petitioner Is Entitled to Deductions for Expenses

| ncurred Wiile Worki ng as a Dockhand on a Commerci al Fi shi ng Boat

Pursuant to Cohan v. Conmmi ssioner, 39 F.2d 540 (2d Cr
1930), we are permtted to esti mate expenses when we are
convinced fromthe record that the taxpayer has incurred such
expenses. In Hadsell I, we found that petitioner was entitled to
deduct $750 as busi ness expenses attributable to his fishing
activity for each year of the years at issue.

At trial on January 30, 1998, petitioner failed to adduce
any additional evidence substantiating his clained expenses.
Therefore, we do not change our previous finding that petitioner
is entitled to deduct $750 as busi ness expenses attributable to
his fishing activity for each year of the years at issue.

3. Deductions Related to Rental Property

Petitioner contends that he is entitled to deduct expenses
wWth respect to rental real property he purchased in 1989 and
also claima casualty loss for itens he had stored on the rental
property which were sold by the tenants.

In Hadsell |, we found that petitioner’s testinony
concerning his clainmed expenses and casualty | osses was vague and
unsupported and that we had no basis to allow petitioner to claim

either a rental property expense or casualty loss for the years
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at issue. At trial on January 30, 1998, petitioner failed to
adduce any additional evidence substantiating his clained
deductions. Therefore, we do not change our previous finding
that we have no basis to allow petitioner to claimeither rental
real property expenses or casualty | osses for the years at issue.
Respondent is sustained on this issue.

4. Casualty Losses for a Boat and Personal Property That Wre

Destroyed

At trial in Hadsell |, petitioner testified concerning a
boat he purchased in either 1986 or 1987 which was | ater
destroyed. Petitioner also testified that he incurred a casualty
| oss for personal property stored on the boat when it was
destroyed. Petitioner concedes that the boat at issue, and any
personal property stored aboard, was destroyed in 1992. Since
petitioner’s loss did not occur during the years at issue, any
casualty | oss deduction to which petitioner mght be entitled
wWth respect to either the boat or personal property stored on
the boat when it was destroyed would not be allowable in any of
the years at issue in this case.

5. Additions to Tax for Failure To File a Tinely Return

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinely tax return. The addition to tax is equal to 5
percent of the anpbunt of the tax required to be shown on the

return if the failure to file is not for nore than 1 nonth. See
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sec. 6651(a)(1). An additional 5 percent is inposed for each
month or fraction thereof in which the failure to file continues,
to a maxi mum of 25 percent of the tax. See id. The addition to
tax is inposed on the net anmpbunt due. See sec. 6651(b). The
addition is applicable unless a taxpayer establishes that the
failure to file was due to reasonabl e cause and not wi Il ful
neglect. See id.

Petitioner testified that an accountant prepared
petitioner’s Federal and State income tax returns for the 1988,
1989, and 1990 taxable years and that he nmailed the returns
sonetinme in 1991

To support his testinony, petitioner submtted copies of his
Federal and State incone tax returns for the 1988 and 1989
taxabl e years along with a bill dated August 31, 1990, from an
accountant for the preparation of those returns.

In addition, petitioner filed a notion to extend the tine to
file his brief on January 27, 1994, and attached to the notion a
phot ocopy of a noney order dated Septenber 12, 1990, made payabl e
to the “Internal Rev. Service” in Ogden, Uah, in the anmount of
$515.93. Petitioner, however, never attenpted to enter the noney
order into evidence, and nothing on the noney order indicates
what the paynent was for, or for which taxable year it applied.

Petitioner’'s testinony as to the filing of his returns for

the years at issue is also contradictory. Wiile refusing to
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concede that he may have failed to tinely file his tax returns,
petitioner stated at trial in Hadsell |

Well, you know, for a long tinme the IRS sent nme those

inquiring letters, and |’ ve always had a phil osophy;

ignore themand they' |l go away, but they didn't. They
were persistent. So | nmade a mstake. | wote to

them and eventually the inquiring letters becane

demandi ng, They want ed noney. * * *

Addi tionally, when asked by the Court whether he filed a
1990 Federal or Oregon State incone tax return or whether the
timng of his arrest interfered with the filing of such return,
petitioner replied: “And, you know, | can’t answer that”.

Upon the basis of the record, we find that petitioner has
not shown that he tinely filed his Federal inconme tax returns for
the years at issue, and, therefore, hold that petitioner is
liable for additions to tax pursuant to section 6651(a)(1).

Respondent is sustained on this issue.

6. Additions to Tax for Failure To Pay Estinmated | ncone Taxes

Section 6654(a) inposes an addition to tax where prepaynents
of tax, either through withholding or estimated quarterly tax
paynments during the year, do not equal the percentage of total
l[tability required under the statute. However, the addition to
tax is not inposed if the taxpayer can show that one of several

exceptions applies. See sec. 6654(e).
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It is undisputed that petitioner received both unenpl oynent
conpensati on and conpensation as an i ndependent contractor for
the years at issue and failed to nmake estimated tax paynents.

Upon the basis of the record, petitioner does not qualify
for any of the exceptions listed in section 6654(e). Therefore,
we hold that he is liable for the additions to tax pursuant to
section 6654(a) for the 1988, 1989, and 1990 taxabl e years.
Respondent is sustained on this issue.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




