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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was
filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
years at issue. All Rule references are to the Tax Court Rul es
of Practice and Procedure.



Respondent determ ned deficiencies of $17,170. 70,
$16, 615. 35, and $4,476.02 in petitioners' Federal incone taxes
for 1994, 1995, and 1996, respectively, and accuracy-rel ated
penal ti es under section 6662(a) of $3,434.14, $3,323.07, and
$895. 20 for those years.

Fol | owi ng concessions by the parties,? the issues for
decision are: (1) Wether the tax hone and principal place of
busi ness of Robert B. Harris (petitioner) was Menphis, Tennessee,
or Los Angeles, California, during 1994; (2) whether petitioners
are entitled to deductions for honme office expenses under section
280A for each of the years at issue; (3) whether petitioners are
entitled to deductions for Schedul e C expenses for 1994, 1995,
and 1996 in excess of anounts allowed by respondent; and (4)
whet her petitioners are liable for the accuracy-related penalty
under section 6662(a) for negligence or disregard of rules and
regul ations for each of the years at issue. The renaining
adjustnents in the notice of deficiency for the years at issue
are conputational and will be resolved by the Court's hol di ngs on

t he af orenenti oned i ssues.

2 In the stipulation of facts, respondent conceded a
$26, 335. 72 unreported inconme adjustnment for 1995. At trial,
respondent conceded petitioners’ entitlenent to a deduction for
neal s and entertai nment expenses of $112.45 for 1994. On brief,
petitioners conceded that, during 1995 and 1996, petitioner’s tax
home and princi pal place of business was Los Angel es, California.
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Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners’
| egal residence was Menphis, Tennessee.

Petitioner has a bachel or of science degree in accounting
from East Tennessee State University and, since the md-1960's,
has worked in the field of accounting and tax return preparation.
In 1964 or 1965, petitioner was enployed by the Internal Revenue
Service (IRS) as a revenue agent in Menphis, Tennessee. 1In the
early 1970's, he left the IRS to work as a conptroller for Stax
Records (Stax) in Menphis. After about 18 nonths with Stax, he
left that enpl oynent and started a busi ness known as Menphi s
Tal ent Consultants to provide business, financial, and tax advice
to recording artists. During the 1970's and 1980's, petitioner
traveled to various cities in the United States, including
Nashvill e, Tennessee, Los Angeles, California, Washington, D.C
and Detroit, Mchigan, in an attenpt to attract clients for his
consulting business. Fromthe early to md-1980's, petitioner
rented an apartnment in Nashville where he set up an office in the
living and dining roomareas. He used the apartnment bedroons as
living quarters when he stayed overnight in Nashville. That
of fice was cl osed during 1986 or 1987.

During the late 1980's and early 1990's, petitioner had

various clients in Menphis and Los Angel es for whom he perforned



busi ness consul ting, tax advice, and return preparation. During
t hese years, petitioner traveled to Los Angel es from Menphis once
or twice a year

During 1993, petitioner decided to resune his activity at
Nashville. Petitioner began renting a condominiumthere in |late
1993. Al'so during 1993, one of his Los Angeles clients, |sabel
Records, Inc. d/b/a Bellmrk Records (Bell mrk), began
experiencing financial success with one of its recordi ngs and,
thus, had an increasing need for petitioner’s services.

Due to the prospect of Bellmark’s increasing revenues, the
owner of Bell mark, Al exander Bell (M. Bell), requested during
the latter part of 1993 that petitioner devote his full time to
Bel Imark matters and that petitioner remain in Los Angeles to be
"on call" for M. Bell and Bellmark. M. Bell believed that
Bel | mark was on the verge of generating significant revenues
(whi ch had not previously been the case), and he wanted
petitioner to work full time in setting up an accounting
departnment, structuring business adm nistration policies, and so
forth. After discussing the matter with his wife, petitioner
Betty D. Harris, petitioner agreed to work for Bellmark full tinme
and live in Los Angel es provided that he woul d be conpensated
$100, 000 per year for his services, plus expenses. No tine
[imtation was placed on this arrangenent; rather, the

arrangenent between petitioner and Bell mark was to |last for an



indefinite period of tinmne. M. Bell anticipated that it would
take a mninmumof 18 to 24 nonths to structure accounting and
adm ni strative departnents and have them runni ng snoot hly enough
that petitioner’s full-time presence and participati on would no
| onger be required.

During 1994, 1995, and 1996, petitioner worked for Bell mark
in Los Angeles 287, 281, and 282 days, respectively. He was paid
$97, 200 for his Los Angel es work during 1994; however, he did not
recei ve the agreed upon conpensation for 1995 or 1996. Moreover,
petitioner was not reinbursed by Bell mark for any expenses
incurred in the years at issue. Nevertheless, petitioner
continued to devote the majority of his time to Bellmark in the
hopes of eventually receiving such noneys.?

On their joint Federal inconme tax return for 1994,
petitioners included a Schedule C, Profit or Loss From Busi ness
(Schedule C), in connection with petitioner’s financial and tax
consul tant business. That Schedule C included the foll ow ng

i ncone and expenses:

3 The principal reason why petitioner was not conpensated
and rei nmbursed was that some of the recordings of Bell mark
contained the nusical talents of several artists, and each of
those artists was entitled to royalties, an el enent which was
apparently not anticipated by M. Bell or petitioner and that
apparently heavily drained Bell mark’ s resources.



| ncone:
Gross receipts 1 $105, 600. 00
Cost of Goods Sold (30, 634. 35)
Gross incone $ 74, 965. 65
Expenses:
Adverti sing $ 866.90
Car and truck expenses 3,987.59
| nsur ance 1,111. 67
Legal & professional 980. 00
O fice expense 446. 59
Rent or |ease (vehicles) 1, 840. 15
Rent or |ease (other) 5, 500. 00
Repai rs & mai nt enance 186. 82
Suppl i es 1, 309.94
Travel 5 8,413.70
Meal s & Entertginnent 515.73
O her expenses 2,783. 77
Tot al expenses $27,942. 86
Net profit $47,022. 79
1

| ncl udes Los Angel es apartnent rental paynments and
$36 per day clainmed as per diemfor 344 days away from
hone.

2 Fifty percent of $1,031.46 expenses.

3 Consi st ed of expenses for equi pnent, m scell aneous,
par ki ng, tel ephone, and dues & subscriptions.

Petitioners al so included Schedules Cwith their 1995 and
1996 joint Federal inconme tax returns. For 1995, the

Schedul e C i ncl uded:



| ncone:
Gross receipts $11, 700. 00
Cost of goods sold - 0-
Q her i ncone 67.52
Gross incone $11, 767.52
Expenses:
Adverti sing $ 115.47
Car and truck expenses 2,378.90
| nsur ance 568. 62
Legal & professional 7, 920. 00
O fice expense 386. 54
Rent or |ease (other) 19, 072. 62
Suppl i es 1,152.79
Travel 1 7,533. 63
Meal s & Entertginnent 4,892. 87
O her expenses 5,724.52
Tot al expenses $49, 745. 96
Net | oss ($37,978. 44)
1

Fifty percent of $9,785.75 expenses.

2 Consisted of expenses for dues & subscriptions,
equi pnent, | odging, m scell aneous, parking, security,
and tel ephone.

For 1996, petitioners reported the follow ng Schedule C

i ncone and expenses:

| ncome:
Gross receipts $4, 289. 00
Cost of Goods Sol d - 0-
O her i ncome - 0-

Gross i ncone $4, 289. 00



Expenses:
Car and truck expenses $ 2,224.23
| nsur ance 613.73
Legal & professional 468. 54
O fice expense 125.10
Rent or |ease (other) 6, 595. 00
Suppl i es 441. 11
Tr avel 1 4,044.61
Meal s & Entertai nnent 2,453. 16
Uilities 2 665. 19
O her expenses 2,106.53
Total expenses $19, 737. 20

Net | oss ($15, 448. 20)

1 Fifty percent of $4,906.31 expenses.

2 Consisted of expenses for dues & publications,

| odgi ng, m scel |l aneous, parking, security, shipping &

post age, and tel ephone.

In the notice of deficiency, respondent made the foll ow ng

adjustnents to petitioners’ incone and expenses for each of the

years at issue:

Adj ust nent s 1994 1995 1996
Schedul e C exp. lg55,766. 06  2$38,722.93  °$19, 737. 20
Unr eported i ncone - 0- 26, 335.72 - 0-
One- hal f SE tax (101.63) (1,913.18) (303.01)
Total adjustments $55,664. 43 $63, 145. 47 $19, 434. 19
1

In the explanation of itens, the disallowed deductions
total ed $55, 766. 96; however, in the statenment of income tax
changes the adjustnent to i nconme was $55, 766.06. The record
does not contain an explanation for this 90-cent

di screpancy. For 1994, $2,810.25 of the deductions clainmed
on Schedule C were all owed and the $55, 766. 06 t ot al

adj ust mrent s shown above for 1994 i ncl ude $30, 634. 35 cl ai ned
by petitioner for Los Angel es expenses that he listed on
Schedul e C as cost of goods sol d.



2 For 1995, the total Schedul e C expenses was $49, 745. 96.
Respondent al | owed $11, 023. 03 and di sal | oned $38, 722. 93.

3 For 1996, respondent disallowed all the deductions clainmed

on Schedul e C
As a result of these adjustnents, respondent determ ned that
petitioners were liable for additional self-enploynent taxes and
the accuracy-rel ated penalty under section 6662(a) for each of
the years in question.

In the stipulation of facts, respondent conceded an
unreported i ncone adjustnment of $26,335.72 for 1995. At trial,
respondent conceded that petitioners were entitled to Schedule C
deductions for neals and entertai nnent expenses (prior to the 50-
percent limtation) totaling $112.45 for 1994. On brief,
petitioners conceded that, during 1995 and 1996, petitioner’s
princi pal place of business or tax home was Los Angel es,

Cal i fornia.

The first issue is whether the tax home or principal place

of business of petitioner was Menphis, Tennessee, or Los Angel es,

California, during 1994.4 Petitioners contend the tax hone

4 Since petitioners conceded that petitioner’s tax hone
for 1995 and 1996 was Los Angel es, petitioners are not entitled
to the cl ai med deductions for away from honme expenses relating to
petitioner’s enploynment in Los Angeles for those years. This
woul d include, for 1995, $13,240.00 apartnent rental expenses and
an $8, 400 per diem anount for neals (prior to the 50-percent
[imtation), as well as approximately $863.80 of travel expenses
for car rental and air travel between Los Angel es and Menphis

(continued. . .)
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during 1994 was Menphis and, thus, expenses incurred in Los
Angel es are deducti ble. Conversely, respondent contends that
petitioner’s tax hone during 1994 was Los Angel es and, as such,
petitioners are not entitled to deduct expenses incurred in Los
Angel es that year.

For 1994, petitioners reported $18, 250.55 for petitioner’s
Los Angel es apartnment rent and $12, 384 as per di em expense for
meal s away from hone, which they subtracted from gross receipts
as cost of goods sold on Schedule C of their 1994 return.
Additionally, petitioners deducted the follow ng expenses in
connection with petitioner’s Los Angeles activities: (1) $146.94
of their total car and truck expenses; (2) $1,840.15 of their
total rent or lease for car rental expenses; (3) $786.35 of their
total travel expenses, which represented dry cleaning in Los
Angeles and airline tickets between Menphis and Los Angel es; and
(4) $646.07 of their total neals and entertai nnent expenses
(prior to the 50-percent limtation). During 1994, petitioner

was in Los Angel es 287 days.®

4(C...continued)
(petitioners failed to satisfy the strict substantiation
requi renents of sec. 274(d) wth respect to travel expenses
bet ween Los Angel es and Menphis, particularly the business
pur pose for such travel; see infra) and, for 1996, $4,600 for
neal s (prior to the 50-percent |imtation), $501.34 for car and
truck expenses, and $292.21 of travel expenses for car rental.

°I't is notable that petitioner was also in Los Angel es 281
(continued. . .)
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Deductions are a matter of |legislative grace. See New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Petitioners bear the burden of proving that petitioner's tax hone
was not in Los Angeles during 1994. See Rule 142(a); Welch v.

Hel vering, 290 U. S. 111, 115 (1933); Daly v. Conm ssioner, 72

T.C. 190, 197 (1979), affd. 662 F.2d 253 (4th Cr. 1981). The
cost of goods purchased for resale in a taxpayer's business is an
offset to gross receipts in conputing gross incone. See Metra

Chem Corp. v. Conmm ssioner, 88 T.C. 654, 661 (1987).

Petitioner's purported travel expenses are not cost of goods sold
but are expenses that would reduce petitioner's incone, if at
all, as a deduction pursuant to section 162. Thus we shall
di scuss the cost of goods sold and deductions together.

A taxpayer ordinarily may not deduct a personal expense.
See sec. 262. Section 162(a), however, allows a taxpayer to
deduct traveling expenses incurred while away from hone. A
t axpayer may deduct a traveling expense under section 162(a)(2)
if the followng three conditions are satisfied: (1) The expense
must be reasonable (e.g., lodging, transportation, fares, and
food); (2) it must be incurred while away from home; and (3) it
must be an ordinary and necessary expense incurred in the pursuit

of a trade or business. See Conmni ssioner v. Flowers, 326 U S.

5(...continued)
and 282 days during 1995 and 1996, respectively.
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465, 470 (1946). The rationale in allowi ng such a deduction is
to alleviate the burden falling upon a taxpayer whose business
requires that he or she incur duplicate |iving expenses. See

Tucker v. Conm ssioner, 55 T.C. 783, 786 (1971); Kroll v.

Conm ssi oner, 49 T.C. 557, 562 (1968). \Whether the taxpayer

satisfies the three recited conditions is purely a question of

fact. See Commi ssioner v. Flowers, supra at 470; see also WIlIs

v. Comm ssioner, 411 F.2d 537, 540 (9th Gr. 1969), affg. 48 T.C

308 (1967).

For purposes of section 162(a)(2), generally a taxpayer’s
tax home is the vicinity of his principal place of business
rather than the |ocation of his personal residence. See Mtchel

v. Conm ssioner, 74 T.C. 578, 581 (1980); Kroll v. Conm ssioner,

supra at 561-562. However, an exception to this general rule
exi sts where a taxpayer's enploynent in another area is tenporary

as opposed to indefinite. See Peurifoy v. Conm ssioner, 358 U S.

59 (1958); Horton v. Comm ssioner, 86 T.C 589, 593 (1986). A
taxpayer's tax hone is his or her personal residence if the

enpl oynent at a different location is tenporary; i.e., the

t axpayer's presence at the other location is considered to be
away from hone, and the taxpayer may deduct the expenses
associated wth traveling to and living at a tenporary job site.

See Kroll v. Conm ssioner, supra at 562. A taxpayer's tax hone

is the location of his or her enploynent if the enploynent is
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indefinite or permanent; i.e., the taxpayer's presence at a
second | ocation is not considered away from hone. See id.

A place of business is a tenporary place of business if the
enpl oynent is such that termnation within a short period of tine

can be foreseen. See Albert v. Comm ssioner, 13 T.C. 129, 131

(1949). Conversely, enploynent is categorized as indefinite,
substantial, or indetermnate if its term nation cannot be
foreseen within a fixed or reasonably short period of tine. See

Stricker v. Comm ssioner, 54 T.C 355, 361 (1970), affd. 438

F.2d. 1216 (6th Gr. 1971). Enploynent which is tenporary may
becone indefinite due to changed circunstances or the passage of

tinme. See Norwood v. Comm ssioner, 66 T.C 467, 470 (1976).

When that occurs, the location of the taxpayer's enpl oynment

becones his or her tax home. See Kroll v. Commi ssioner, supra at

562. \Whether a taxpayer’s enploynent is tenporary or indefinite

is a question of fact. See Peurifoy v. Conm ssioner, supra at

61; cf. Harvey v. Conmm ssioner, 283 F.2d 491 (9th G r. 1960),

revg. 32 T.C. 1368 (1959). However, a "taxpayer shall not be

treated as being tenporarily away from hone during any period of

enpl oynent if such period exceeds 1 year." Sec. 162(a).
Petitioners contend that, even though petitioner’s

enpl oynment in Los Angel es eventually | asted several years, it was

tenporary during 1994 because, at that tine, it could not have

reasonably been foreseen, nor was it intended by the parties,
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that petitioner would work in Los Angeles for nore than 1 year.
The record of this case, however, proves otherwise. M. Bell,
who testified at trial, anticipated, in late 1993, that
petitioner’s full-time services in Los Angel es would be required
for at least 18 to 24 nonths in order to develop a "Rolls Royce
accounting departnent” for Bellmark. Moreover, both petitioner
and M. Bell agreed that the conpensation arrangenent of $100, 000
per year plus living expenses was an open-ended arrangenent on
which no tinme limtation was pl aced.

The Court is satisfied that it was certainly foreseeable, in
|ate 1993, that petitioner’s full-tinme services in Los Angel es
woul d be required beyond a period of 1 year. Additionally,
petitioner’s full-tinme services in Los Angeles did exceed or
extend beyond 1 year. On this record, the Court holds that
petitioner’s enploynent in Los Angel es during 1994 was indefinite
and not tenporary.

Since petitioner conducted business activities in both Los
Angel es and Menphis during 1994, the Court deens it prudent to
al so exam ne whet her petitioner's principal place of business
during 1994 was Los Angeles or Menphis. |In the event that a
t axpayer possesses two places of business or enploynment separated
by consi derabl e di stances, his choice of one as his tax hone
carries little weight. Instead, courts often apply an objective

test in which they consider: (1) The length of time spent at each
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| ocation; (2) the degree of activity in each place; and (3) the
relative proportion of taxpayer's incone derived from each pl ace.

See Markey v. Conm ssioner, 490 F.2d 1249, 1255 (6th Cr. 1974),

revg. T.C. Meno. 1972-154; Montgonery v. Conm ssioner, 64 T.C

175, 180 (1975), affd. 532 F.2d 1088 (6th Cir. 1976); Sherman v.

Commi ssioner, 16 T.C 332 (1951); Sargent v. Conm ssioner, T.C

Meno. 1984-390. Although no single factor is dispositive,
particul ar enphasis sonetinmes is placed on the anmount of tinme
spent by a taxpayer at a given |ocation. See Markey v.

Conm ssi oner, supra at 1252. In general, a taxpayer is required

to establish his tax hone at his major duty post so as to
m nimze the anmount of business travel away from hone that nust

be undertaken. See WIlls v. Conm ssioner, 411 F.2d 537, 540 (9th

Cir. 1969), affg. 48 T.C. 308 (1967).

Petitioner spent 287 days in Los Angel es during 1994 but
only 25 days in Menphis. Petitioner's degree of activity in
connection with Bell mark in Los Angeles during 1994 far exceeded
t he degree of any other activity conducted by petitioner during
that year, including any Menphis activity. Petitioner's nearly
full-time efforts during 1994 were devoted to Bellnmark in Los
Angeles. Finally, petitioner earned $97,200 fromhis Los Angel es
activity for 1994 but only $4,000 fromhis Menphis activity in
that year. Thus, the Court finds that petitioner's principal

pl ace of business during 1994 was Los Angel es.
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On this record, the Court holds that petitioner’s tax hone
during 1994 was Los Angeles. Petitioners are not entitled to
deduct the Los Angeles living expenses of petitioner or expenses
for travel between Los Angel es and Menphis during that year.®
Respondent is sustained on this issue.

The second issue i s whether petitioners are entitled to
deductions for hone office expenses under section 280A for each
of the years at issue. For 1994, 1995, and 1996, petitioners
cl ai med vari ous expenses on Schedule C that petitioners contend
were in conjunction with an office petitioner maintained in their

personal residence at Menphis. The clained expenses were:

Expense 199471 19952 1996°
| nsur ance $1,111. 67 —- $613. 73
Tel ephone 756. 48 - - 676. 55
Security -- $1, 040 137.50
Uilities —- —- 665. 19

1 Petitioners deducted 1/3 of their total honeowner’s
i nsurance and 73 percent of their total tel ephone expenses.

6 To the extent that the per di em anmount deducted by
petitioners for 1994 ($36 x 344 days = $12, 384) exceeded the
nunber of days petitioner was in Los Angeles (344 - 287 = 57
days) and would thus be attributable to other cities, petitioners
failed to produce evidence that would satisfy the strict
substantiation requirenents of sec. 274(d) with respect to these
expenses. Additionally, with respect to travel expenses between
Los Angel es and Menphis, petitioners failed to produce evidence
to satisfy the strict substantiation requirenents of sec. 274(d),
particularly in connection with the busi ness purpose for such
travel. See discussion infra.
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2 Petitioners deducted 50 percent of their total home-

security expenses.

3 Petitioners deducted 25 percent of their total homeowner’s

i nsurance, 50 percent of their total tel ephone expenses, 50

percent of their total hone-security expenses, and 50

percent of their total utilities.
Petitioners contend that petitioner maintained office space in
three separate areas of their personal residence for the purpose
of conducting a tax return preparation business. A roomdirectly
adjacent to the front entry hall of petitioners’ hone was a
waiting room and a smaller roomdirectly adjacent thereto,
adj acent to the kitchen and eating area, was an offi ce.
Additionally, a room adjacent to the guest bedroom and bat hr oom
was a conputer and files room Qher than the descri bed roons,
petitioners’ honme consisted of a garage, utility room
kitchen/eating area, famly room master bedroom naster
bat hroom guest bedroom and guest bat hroom

Under section 162(a), a taxpayer is permtted to deduct al
ordi nary and necessary expenses paid or incurred in carrying on a
trade or business. Under section 280A(c)(1)(A), however,
deducti ons associated with a hone office are generally disall owed
unl ess the home office is used exclusively and regularly as the
princi pal place of business of the taxpayer. Respondent contends
that the residence areas clained by petitioners as a hone office

for petitioner’s tax return preparation business were not used
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exclusively or regularly for such activity, nor did these areas
constitute petitioner’s principal place of business.

Where a taxpayer’s business is conducted in part in the
taxpayer’s residence and in part at another |ocation, the
followng two primary factors are considered in determning
whet her the home office qualifies under section 280A(c)(1)(A) as
the taxpayer’s principal place of business: (1) The relative
i nportance of the functions or activities perfornmed at each
busi ness | ocation, and (2) the anmount of tine spent at each

| ocation. See Conmi ssioner v. Solimn, 506 U. S. 168, 175-177

(1993).

Whet her the functions or activities perforned at the hone
are necessary to the business is relevant but not controlling.
The | ocation at which goods and services are delivered to
custoners generally will be regarded as an inportant indicator of
the principal place of the taxpayer’s business and is given great
wei ght in nost cases. See id. at 175, 176. The relative
i nportance of business activities engaged in at the honme may be
substantially outwei ghed by business activities engaged in at
anot her location. The Suprene Court has st ated:

| f the nature of the business requires that its

services are rendered or its goods are delivered at a

facility wth unique or special characteristics, this

is a further and wei ghty consideration in finding that

it is the delivery point or facility, not the

t axpayer’s resi dence, where the nost inportant
functions of the business are undertaken.



Id. at 176.

One of petitioners’ Menphis neighbors, Jerrel Wal ker (M.
Wal ker), testified that petitioner prepared his tax returns
during each of the years at issue. M. Wl ker contacted
petitioner, both at his Menphis residence and in Los Angel es,
during the years at issue. M. Walker verified that the roomin
petitioners’ home clainmed as an office contained a desk and file
cabinets, and the waiting roomhad a dining roomtable. Also,
M. Wal ker and petitioners were personal friends, and he visited
petitioners’ hone on social occasions.

A busi ness contact of petitioner’'s, David Porter (M.
Porter), testified that petitioner had prepared his tax returns
for many years and that he had visited petitioners’ Menphis
resi dence for such purposes. However, M. Porter had business
meetings with petitioner at |ocations outside of petitioners’
home, including, but not limted to, Los Angeles and the Menphis
International Airport during the years at issue. M. Porter
frequently contacted petitioner by tel ephone in both Los Angel es
and Nashville.

In a tax return preparation business, the nost inportant
function is the delivery of the conpleted return to the taxpayer
for signature and filing. No matter how nuch preparatory work is

performed, none is of any value unless the conpleted return is
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delivered to the taxpayer, who then executes and files the sane.

See Strohmaier v. Conmm ssioner, 113 T.C 106, 112-113 (1999).

The delivery of a conpleted return is the service for which
petitioner would ultimtely have been paid. However, no evidence
was produced to show where, or in what manner, petitioner
delivered conpleted tax returns to his clients.

However, it is clear fromthe record that petitioner spent
the substantial majority of his tinme, during each of the years at
i ssue, conducting his tax return preparation business at
| ocati ons other than Menphis, Tennessee, primarily at Los
Angel es. Thus, nost of petitioner’s business activities were
performed outside of his clainmed honme office at Menphis.

On this record, the Court finds that the areas of
petitioners’ Menphis residence that they claimconstituted a hone
office were not used exclusively and regularly in petitioner’s
tax return preparation business during 1994, 1995, or 1996.
Moreover, the Court finds that petitioners’ home was not
petitioner’s principal place of business during any of the years
at issue. Consequently, respondent is sustained on the
di sal | owance of the honme office expenses clained by petitioners

for 1994, 1995, and 1996.°

! For 1994 and 1996, portions of the clained tel ephone
expenses consisted of nonthly paynents to Cellular One of Menphis
for a nobile phone. Al checks to Cellular One were signed by

(continued. . .)
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The third issue is whether petitioners are entitled to
deductions for other Schedule C expenses, for 1994, 1995, and
1996, in excess of amounts allowed by respondent. The renaining
Schedul e C expenses for each of the years at issue mainly
constitute expenses in connection with petitioner’s business
activities at Menphis and Nashville, Tennessee, as well as
certain other various business expenses. The anounts disall owed

by respondent are as foll ows:

Expense 1994 1995 1996
Car & truck $3, 840. 61 - - $1, 722. 89
Legal & prof. 980. 00 $2, 920. 00 468. 54
Ofice —- —- 125. 10
Rent or | ease 5, 500. 00 5, 832. 62 6, 595. 00
Suppl i es —- —- 441. 11
Travel 1 7,627. 35 6, 669. 83 3,752. 40
Meal s & ent. 5 385. 39 31,385.75 4 306. 31
O her 2,027. 29 3, 263.81 1, 292. 48
1

Prior to the 50-percent |imtation.

2 Consists of $751. 35 for equipnent, $147.39 for
m scel | aneous, $358.55 for parking, and $770.00 for dues &
publ i cati ons.

3 Consists of $1, 965. 39 for |odging and $1,298.42 for
m scel | aneous.

4 Consi sts of $35.32 for dues & publications, $814.14 for
| odgi ng, $90.65 for m scellaneous, $190.40 for parking, and
$161. 97 for shipping & postage.

(...continued)
petitioner wife and were witten on petitioners’ joint checking
account. Petitioners produced no evidence to show that this
cel l ul ar phone was used in connection with any business activity
of petitioner.



As noted earlier, to qualify for deduction, an expense nust
be both ordinary and necessary within the nmeani ng of section

162(a). See Deputy v. duPont, 308 U S. 488, 495 (1940). \Whether

an anount clained constitutes an ordinary and necessary business
expense is a question of fact to be determned fromthe evidence
presented with the burden being on the taxpayer. See Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933); Allen v.

Conmi ssioner, T.C. Menp. 1988-166.

Additionally, a taxpayer is required to maintain records
sufficient to establish the anmount of his or her inconme and
deductions. Sec. 6001. Under certain circunstances, where a
t axpayer establishes entitlenent to a deduction but does not
establish the amount of the deduction, the Court is permtted to

estimate an all owabl e amount. See Cohan v. Comm ssioner, 39 F.2d

540 (2d G r. 1930). However, there nust be sufficient evidence
in the record to permt the Court to conclude that a deductible
expense was incurred for at |east the anmount allowed. See

Wllianms v. United States, 245 F.2d 559, 560 (5th Cr. 1957). In

estimating the anount all owable, the Court bears heavily against
t he taxpayer whose inexactitude is of his or her own naking. See

Cohan v. Commi ssioner, supra at 544.

However, in the case of travel expenses, specifically

i ncludi ng neal s and | odgi ng while away from hone, as well as in
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the case of entertai nnent expenses and expenses with respect to
"listed property", section 274(d) overrides the so-called Cohan

doctrine. See Sanford v. Conm ssioner, 50 T.C. 823, 827 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Section 274(d) inposes stringent substantiation requirenents for
deductions related to travel, entertainnent, gifts, and "listed
property (as defined in section 280F(d)(4))". Passenger
autonobiles are |isted property under section 280F(d)(4)(i).
Section 274(d) denies these deductions unl ess:

t he taxpayer substantiates by adequate records or by

sufficient evidence corroborating the taxpayer's own

statenent (A) the anpbunt of such expense or other item

(B) the tine and place of the travel, entertainnent,

anusenent, recreation, or use of the facility or

property, or the date and description of the gift, (O

t he busi ness purpose of the expense or other item and

(D) the business relationship to the taxpayer of

persons entertained, using the facility or property, or

receiving the gift. * * *
Thus, under section 274(d), deductions for autonopbile expenses,
travel expenses, and neals and entertai nment expenses may not be
estimated. Instead the taxpayer nust provi de adequate records or
corroborate testinmony wth other evidence.

O the Schedul e C expenses at issue, the follow ng are

subject to the strict substantiation requirenments of section

274(d) :



Expense 1994 1995 1996
Car & truck $3, 840. 61 —- $1, 722. 89
Travel 7,627.35 $6, 669. 83 3,752. 40
Meal s & ent. 385. 39 1,385.75 306. 31
Q her:
Par ki ng 358. 55 —- 190. 40
Lodgi ng —- 1, 965. 39 814. 14

I n support of these expenses, petitioners produced various

recei pts and statenents purporting to show the actual
expenditures. However, petitioners failed to produce credible
evidence, if any evidence at all, as to the business purpose of
each expense. Moreover, petitioners failed to introduce evidence
establishing the business relationship to petitioner with any
persons purportedly being entertained or using the facilities or
property rented by petitioner.

Petitioners’ evidence with respect to these expenses does
not satisfy the stringent substantiation requirenents of section
274(d). Moreover, as noted earlier, the Court cannot allow or
estimate an all owabl e deduction for any of these expenses under
the Cohan rule. Thus, the Court holds that petitioners are not
entitled to deduct any of the clai ned expenses for the years at

i ssue in excess of what was allowed by respondent.?

8 As stated previously, respondent conceded that
petitioners are entitled to deductions for neals and
entertai nment expenses (prior to the 50-percent limtation)
totaling $112.45 for 1994. This anmount will be taken into
(continued. . .)
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The followi ng clainmd Schedul e C expenses are not subject to
the substantiation requirenents of section 274(d) but are,
nevert hel ess, deductible only if they are ordinary and necessary

under section 162(a) and not personal expenses under section 262:

Expense 1994 1995 1996
Legal & prof. $ 980.00 $2, 920. 00 $ 468.54
Ofice —- —- 125. 10
Rent or | ease 5, 500. 00 5, 832. 62 6, 595. 00
Suppl i es —- —- 441. 11
O her:

Equi prent 751. 35 —- —-

M sc. 147. 39 1, 298. 42 90. 65

Dues/ sub. 770. 00 —- 35.32

Shi ppi ng —- —- 161. 97

For 1994, petitioners deducted |egal and professional expenses of
$980. Petitioners submitted copies of cancel ed checks dated
January 28, 1994, to Panela Shell in the anmnount of $180 and
February 22, 1994, to Raynond A. Harris in the anmount of $800.
Bot h checks were signed by petitioner; however, neither check
listed in the nmenp section the reason or purpose for the paynent.
No evi dence was presented to show the rel ationship of the payees
to petitioner’s business activities, or to show that the paynents
were incurred in carrying on petitioner’s trade or business.

Thus, the Court holds that these expenses have not been

subst anti ated under section 162(a) and are not deducti bl e.

8. ..continued)
account in a Rule 155 conputation.
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For 1995, petitioners deducted |egal and professional
expenses of $7,920, of which respondent allowed $5,000. The
remai ni ng $2, 920 anount was disallowed in the notice of
deficiency. |n support of the deductibility of this $2,920,

petitioners produced cancel ed checks showi ng the foll ow ng

paynent s:

Dat e Payee Anmount
01/ 13/95 Susan Javel | ana $ 500
01/ 23/ 95 Betty Crutcher 500
01/ 23/ 95 Jim Costa 70
07/ 28/ 95 Tanya L. Lynch 400
07/ 28/ 95 Antonio Cristi 100
07/ 28/ 95 Tanya diver 100
07/ 28/ 95 Vanessa M Tayl or 550
12/ 15/ 95 Titi Cconnor 700

Tot al $2, 920

All of these checks were signed by petitioner; however, none
listed a notation in the neno section as to the purpose or reason
for paynent, nor whether the payees were attorneys. Moreover, no
evi dence was presented to show the relationship of nost of these
payees to petitioner’s business activities. Finally, no evidence
was presented that would indicate these paynents were incurred in
petitioner’s trade or business. Thus, the Court holds that these
expenses are not deducti bl e.
For 1996, petitioners deducted $468.54 in | egal and

pr of essi onal expenses, all of which was disallowed by respondent.
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I n support of the deductibility of this anount, petitioners

produced cancel ed checks show ng the foll ow ng paynents:

Dat e Payee Anmount
01/ 25/ 96 Ron Lawson $ 250. 00
02/ 14/ 96 Seynour Rosenberg 100. 00
04/ 13/ 96 AAA Auto Club South 59. 00
11/ 09/ 96 Sam's C ub 59. 54
Tot al $ 468. 54

The check to Ron Lawson was signed by petitioner; however, the
others were signed by petitioner wwfe and were witten on
petitioners’ joint account. The check to Ron Lawson |isted no
notation in the neno section. The checks to Sams C ub and AAA
Auto Club South, respectively, listed 9-digit and 11-digit
nunbers in the nmeno section which appear to be account nunbers.
The check to Seynmour Rosenberg has a notation of “Business
Advice” in the nenp section. No evidence was presented to show
the relationship of Ron Lawson or Seynour Rosenberg to
petitioner’s business activities. Moreover, no evidence was
presented that would indicate any of these paynents was incurred
in petitioner’s trade or business. The Court holds that these
expenses are not deducti bl e.

The remaining rent or | ease expenses at issue, i.e., $5,500
for 1994, $5,832.62 for 1995, and $6,595 for 1996, constitute
anounts paid by petitioner for rental property in Nashville,

Tennessee. Throughout the years at issue, petitioner rented a
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condom nium at 403 South Tinber Drive in Nashville. Petitioner
began renting this condom niumduring the latter part of 1993.
Petitioner contends he used this condom nium as an office during
the years at issue, even though he was in Nashville only 30 days,
37 days, and 44 days, respectively, for the years 1994, 1995, and
1996. Petitioner contends he maintained this office as a point
of contact in Nashville for potential clients. The condom ni um
was |ocated in a residential area of Nashville. Petitioner
clainms that he set up the downstairs portion of the condom nium
as an office and kept an air mattress upstairs where he sl ept
when he stayed overnight in Nashville. There was a tel ephone and
answering machi ne but no fax machi ne or copy machine in the
condom nium Petitioner contended that no one lived in the
condom ni um when he was not in Nashville.

Petitioner testified that a wonan naned Debra Push (M.
Push), who petitioner identified as a songwiter, would
occasionally check the mail and answering machi ne for petitioner
when he was not in Nashville. M. Push was not conpensated
monetarily for this service. The Court notes, however, that
petitioner incurred additional |odging expenses in Nashville
during the years at issue at Enbassy Suites, Crowne Pl aza,
Wndham Garden Hotels, and sinilar establishnents.® Petitioner

testified that the reason for incurring these additional |odging

° Soneti mes these expenses were $100 or nore per night.
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expenses was that his condomi niumwasn't “up to snuff” to the
point that he was confortable neeting there with new clients or
other clients he wanted to i npress.

Ms. Toya Turney (Ms. Turney) of the Nashville Electric
Service (NES), who was called by respondent, testified, based on
the records of NES, that Ms. Push had electrical power activated
in her nane at 403 South Tinber Drive on Novenber 23, 1992. The
records of NES further reflected that, up until the trial date of
this case on Cctober 26, 1999, Ms. Push’s utility account at 403
South Tinber Drive remained active. Finally, M. Turney
testified that the NES electricity usage records for 403 South
Ti nber Drive indicated that sonmeone was living at that | ocation
during each of the years at issue. This testinony contradicts
petitioner's testinony that he used this property only 30 to 40
days per year.

On this record, the Court finds that the anmounts expended by
petitioner, during 1994, 1995, and 1996, for the rental of a
condom ni um at 403 South Tinber Drive in Nashville were not
ordi nary and necessary expenses incurred in the conduct of
petitioner's trade or business. Thus, the Court holds these
expenses are not deductible by petitioners.

For 1994, petitioners deducted ot her expenses of $751.35 for
equi prent, $147.39 for m scel |l aneous, and $770 for dues and

subscriptions. The equi pnent expenses consi sted of several
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anounts paid to unidentified recipients for unidentified
nmer chandi se or services, $6.15 paid to a pharmacy for
uni dentified nmerchandi se, $10.81 paid to an unidentified
reci pient for reading glasses, $109.91 to Costco Wol esale for
"Oscar", 1% sheets, pillows, a rug, and sone kitchen supplies, and
$609.94 to Costco for unidentified nmerchandi se. The
m scel | aneous expenses included $60 paid to this Court for "A
Johnson - Filing Fee", $20 to the City of Los Angeles for an
undi scl osed purpose, a $4 automatic teller machine wthdrawal,
$28 for a one-way Greyhound bus ticket for petitioner wife from
Nashville to Menphis, and $5.42 to the U S. Postal Service.
Petitioners failed to prove that any of these expenses were
ordi nary and necessary expenses incurred in the conduct of a
trade or business of petitioner. Mreover, wth respect to the
$770 for dues and subscriptions, petitioners produced no evidence
to show that this amount was actually expended. Thus, the Court
hol ds that petitioners are not entitled to deduct any of these

expenses.

10 The Court surm ses that this was sone type of “Oscar De
La Renta” nerchandi se, which would indicate that it was either
housewares such as sheets or towels, clothing or fashion
accessories, jewelry, perfunme, or a simlar itemthat would be
personal in nature.

11 No docunentary proof was submitted to show that any of
the remai ni ng cl ai mred anobunt was actually expended.
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For 1995, petitioners deducted other m scel |l aneous expenses
of $1,298.42. These expenses consisted nmainly of a $1, 000
paynment to Bel |l mark for an undi scl osed purpose, as well as
paynents by petitioner wife to the U S. Postal Service, a $39
paynent to Avis,'? $5 for a frequent flyer guide, a $15 credit
card late fee, $20 for a Federal Express package from Al Bell,
and a $111.88 credit card charge for Farm Gusher in Tijuana,
Mexico (totaling $1,190.88). None of these expenses was
established as an ordinary and necessary expense incurred in the
conduct of a trade or business; consequently, petitioners are not
entitled to deduct these expenses.

For 1996, petitioners deducted office expenses of $125. 10,
suppl i es expenses of $441.11, m scell aneous expenses of $90. 65,
$35. 32 for dues and publications, and $161. 97 for shipping and
postage. The clainmed office expenses consisted nostly of several
anounts paid to unidentified recipients for unidentified
mer chandi se or services, four rolls of film purchased froma
Kroger grocery store, a watch battery, plastic tape, a padl ock
and ot her nerchandi se purchased froma Staples office supply
store. The clained supplies expenses consist of anmpbunts paid to

Sams Club for unidentified nerchandi se.

12 The notation “Bell mark” was listed in the meno section
of this cancel ed check.
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The only evidence presented with respect to m scell aneous
expenses of $90. 65 consisted of $32 paid to the U S. Postal
Service and $27.05 to Seessel’s grocery store in Menphis.® Both
checks were signed by petitioner wife and were witten on
petitioners’ joint checking account. The check to Seessel’s
contained a notation in the neno section that the purchase was
for flowers. The dues and publications expense consisted of
$35.32 paid to Rodal e Books. The shipping and postage expenses
consi sted of nunmerous paynents to the Postal Service and Mai
Boxes, Etc., for various mailing and shipping charges as well as
for postage stanps. At |east one shipping charge was from
petitioner to petitioners daughter.

The evidence is insufficient to show that any of these
expenses were ordinary and necessary expenses incurred in the
conduct of a trade or business, and, therefore, these expenses
are not deducti bl e.

On this record, the Court holds that petitioners are not

entitled to Schedul e C deductions for 1994, 1995, and 1996 in

13 Not hi ng further was submitted with respect to the
remai ni ng anount cl ai med.
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excess of the ampbunts allowed by respondent.!* Respondent is
sustained on this issue.

The final issue is whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
disregard of rules or regulations for each of the years at issue.
Section 6662(a) provides that, if it is applicable to any portion
of an underpaynent in taxes, there shall be added to the tax an
anount equal to 20 percent of the portion of the underpaynent to
whi ch section 6662 applies. Section 6662(b)(1) provides that
section 6662 shall apply to any underpaynent attributable to
negl i gence or disregard of rules or regul ations.

Section 6662(c) provides that the term "negligence" includes
any failure to make a reasonable attenpt to conply with the
provi sions of the internal revenue |aws, and the term "di sregard"”
i ncl udes any carel ess, reckless, or intentional disregard of
rules or regulations. Negligence is the |lack of due care or
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. See Neely v. Conmi ssioner, 85

14 Sone of the clained deductions were for expenses of
Bel |l mark. Petitioners are not entitled to deduct such expenses.
Both petitioner and M. Bell testified that petitioner was to be
rei nbursed by Bell mark for all expenses incurred by him during
the years at issue, on behalf of Bellmark. It is well
established that a trade or business deduction is not allowable
to the extent that an enployee is entitled to rei nbursenent from
his enployer. See Ovis v Conmm ssioner, 788 F.2d 1406, 1408 (9th
Cr. 1986), affg. T.C. Meno. 1984-533; Lucas v. Conm ssioner, 79
T.C. 1, 7 (1982).
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T.C. 934, 947 (1985). Negligence also includes any failure by
the taxpayer to keep adequate books and records or to
substantiate itens properly. See sec. 1.6662-3(b)(1), Incone Tax
Regs.

However, under section 6664(c), no penalty shall be inposed
under section 6662(a) with respect to any portion of an
underpaynent if it is shown that there was a reasonabl e cause for
such portion and that the taxpayer acted in good faith with
respect to such portion. The determ nation of whether a taxpayer
acted with reasonabl e cause and in good faith depends upon the
facts and circunstances of each particular case. See sec.
1.6664-4(b) (1), Income Tax Regs. Relevant factors include the
taxpayer's efforts to assess his or her proper tax liability, the
know edge and experience of the taxpayer, and reliance on the

advi ce of a professional, such as an accountant. See Drummobnd v.

Comm ssioner, T.C Meno. 1997-71. However, the nost inportant

factor is the extent of the taxpayer's effort to determ ne the
taxpayer's proper tax liability. See sec. 1.6664-4(b)(1), Incone
Tax Regs. An honest m sunderstanding of fact or law that is
reasonable in light of the experience, know edge, and educati on
of the taxpayer may indicate reasonabl e cause and good faith.

See Reny v. Commi ssioner, T.C Meno. 1997-72.

For all 3 years, the underpaynents resulted from

respondent’'s di sall owance of petitioners’ Schedul e C deductions
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and, additionally, in 1995, fromrespondent’s determ nation of
unreported incone.

Respondent conceded that petitioners are entitled to
deductions for neals and entertai nnent expenses totaling $112. 45
for 1994 and that petitioners did not have unreported inconme for
1995. Petitioners conceded that, during 1995 and 1996,
petitioner’s tax hone was Los Angel es, and, thus, petitioners
were not entitled to deduct Los Angeles living expenses for those
years. The renuai nder of respondent's adjustnents at issue for
1994, 1995, and 1996 have been sust ai ned.

Petitioners' evidence was far short of what was required to
sustain the disputed adjustnents in the notice of deficiency for
1994, 1995, and 1996. Furthernore, petitioners presented no
evi dence to show that they used due care in claimng deductions
on their returns for 1994, 1995, and 1996 that were subsequently
adjusted in the notice of deficiency and either conceded by
petitioners or sustained by this Court in favor of respondent,
nor did petitioners present evidence to show that they had
reasonabl e cause to clai msuch deducti ons.

Petitioner failed to naintain adequate books and records to
reflect his business expenses for any of the rel evant years.
Petitioner was an experienced tax return preparer who was, or
shoul d have been, abundantly famliar with the substantiation

requi renents of section 274(d) and the necessity of maintaining
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sufficient books and records to accurately reflect his incone and
expenses. Moreover, petitioner should certainly have been aware
of the controlling factors in determning a taxpayer’s tax hone
and of the stringent requirenents surrounding a honme office
deduction under section 280A. If petitioner had not been
famliar with these rules and requirenents, his many years of
experience in preparing returns should have led himto research
the aw on these nmatters before filing returns claimng such
deducti ons.

The Court finds that petitioners made an insufficient effort
to determine their proper tax liabilities in filing their returns
for 1994, 1995, and 1996. Mbreover, in light of petitioner’s
experi ence, know edge, and education, the Court finds that
petitioners’ claimng deductions, which were disallowed by
respondent and subsequently conceded by petitioners or sustained
by this Court in favor of respondent, did not constitute a
reasonabl e and honest m sunderstandi ng of fact or |aw.

On this record, the Court holds that petitioners negligently
or intentionally disregarded rules or regulations with regard to
the adjustnents in the notice of deficiency for 1994, 1995, and
1996 that were either conceded by petitioners or sustained by
this Court in favor of respondent. Accordingly, the inposition
of the accuracy-rel ated penalties under section 6662(a) for 1994,

1995, and 1996 i s sustai ned.
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Finally, to the extent the Court has failed to address any
argunment of petitioners herein, the Court concludes such argunent
is without nerit.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




