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WOLFE, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s 1994

Federal incone tax of $4,706 and an accuracy-related penalty
under section 6662(a) of $941. The issues for decision are:
(1) Whether interest incone realized upon the redenption of tax
certificates is attributable to petitioner, and (2) whether
petitioner is liable for an accuracy-rel ated penalty under
section 6662(a).!?

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Saint Leo, Florida, when the petition in this case was fil ed.

Petitioner has been in this Court before in a case involving
substantially the sane facts as those presented here, Hernandez

v. Comm ssioner, T.C Meno. 1998-46 (Hernandez 1). |In Hernandez

|, we held that interest paid on the redenption of tax
certificates sold by Pasco County, Florida, for delinquent taxes
owed on real property is not excluded from gross incone under

section 103 because the tax certificates are not obligations of a

! In the notice of deficiency, respondent determ ned that
petitioner was not entitled to the item zed deductions he cl ai ned
on his 1994 Federal incone tax return. In lieu of the item zed

deductions, respondent allowed petitioner a standard deducti on.
This adjustnent is a conputational adjustnent that is dependent
upon our determ nation whether petitioner failed to report
taxabl e i nterest incone.
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State or political subdivision. See id. |In Hernandez |, because
of petitioner’s failure to present evidence in support of his
clains, we also rejected his argunent that anounts there in issue
were incone to his grandson or his brother Vincent, or his
brother’s wife MIdred, anong others, rather than to him
Subsequently, petitioner nade a notion requesting that we
reconsi der our holding in Hernandez | with respect to that
portion of interest paid on redenption of tax certificates that

was attributable to special assessnents. [|In Hernandez v.

Comm ssioner, T.C Meno. 1998-329 (Hernandez 11), we declined to

alter the result we reached in Hernandez |

Petitioner is a certified public accountant. For several
years, petitioner purchased at public auctions tax certificates
sold by Pasco County, Florida, pursuant to Fla. Stat. Ann. sec.
197. 432 (West 1989 & Supp. 1997). Pasco County and ot her
counties in Florida sell the certificates for anobunts equal to
del i nquent property taxes, interest accrued thereon, and other
costs and charges owed by property owners to the county. See
Hernandez |I. The certificates provide a neans for Florida
counties to fund current government expenditures by transferring
t he i ndebt edness incurred by property owners for their property
tax delinquencies to the purchasers of the tax certificates. See
id. The certificates also provide a nmechani sm for eventual

coll ection of the delinquent taxes out of the property against
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whi ch the assessnment is nade, either through redenption of the
certificates or eventual sale of the property. See id.

At the public auctions, potential purchasers bid to purchase
tax certificates in terns of the rate of interest payable on the
face amount up to a statutory maxi num of 18 percent. The tax
certificates were sold to the party bidding the | owest rate. The
tax certificates have a termof 7 years and cannot be collected
after the expiration of that term

When a tax certificate was redeened, the Pasco County tax
collector (tax collector) paid an anount that included both the
princi pal and interest accrued at the rate bid for the purchase
of the certificate. For the years in issue, the tax collector
i ssued Fornms 1099 showi ng the anpbunt of interest paid on the
redeened certificates and the nanmes of the payees.

Petitioner and Oneta Hernandez (Ms. Hernandez) filed a
joint Federal incone tax return for 1994. Ms. Hernandez died
prior to respondent’s issuance of the statutory notice of
deficiency. For 1994, the tax collector issued Fornms 1099
listing either petitioner or Ms. Hernandez as a payee. Many of
the Fornms 1099 also |listed a copayee. |In many of these
i nstances, the Forns 1099 listed the copayee’s Social Security
nunber rather than petitioner’s or Ms. Hernandez’ s Soci al

Security nunbers.
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On the 1994 joint Federal incone tax return that he and his
late wife filed, petitioner reported taxable interest incone of
$6, 085 and tax-exenpt interest incone of $28,635.2 Respondent
determ ned that the interest inconme petitioner received fromthe
redenption of tax certificates was not tax exenpt. Respondent
further determ ned that petitioner failed to report interest
i ncone of $7,482. This anobunt represents interest reported on
Forns 1099, which |isted copayees’ Social Security nunbers.
Respondent al so determ ned that petitioner failed to report
interest income fromFirst Union National Bank of $99 and
i nterest income from Bankers Trust of $6. Accordingly,
respondent determ ned that petitioner failed to report taxable
interest income of $36,221.
In the present case, petitioner concedes $28, 739 of the
$36, 221 interest incone adjustnent contained in the notice of
deficiency. The interest inconme fromFirst Union National Bank
and Bankers Trust is not disputed by petitioner. Petitioner also
does not argue that the interest inconme reported on the Forns
1099 issued by the tax collector is tax exenpt. |nstead,
petitioner contends that the interest inconme represented by Forns

1099 listing copayees’ Social Security nunmbers should not be

2 In the deficiency notice respondent determ ned that the
anount shoul d have been $28, 634, apparently because of an
arithnetic error.
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attributed to himbecause he received the interest incone as a
nom nee. To prevail, petitioner nust carry the burden of proving
that such income is not attributable to himor to Ms. Hernandez.
See Rule 142(a). As in Hernandez |, petitioner has failed to
present such proof.

There is no nom nee agreenent or other witten docunentation
that petitioner held the incone in question as nom nee or agent
for others. The noney that petitioner received fromthe
redenption of tax certificates was deposited in petitioner’s bank
accounts.® Petitioner has failed to provide any credible
evi dence that denonstrates that such noney was transferred to any
of the copayees. Petitioner has also failed to provide any
evi dence that the copayees reported such interest inconme on their
Federal income tax returns. None of the copayees testified at
trial. Mreover, petitioner conceded that the interest incone
reported on at | east one Form 1099, which stated a copayee’s
Soci al Security nunber, belonged to him Petitioner also
testified that he purchased tax certificates intending to give

the interest incone to his grandchildren.

3 Since petitioner nentioned at trial that he had books and
records that he had failed to bring with himor to show
respondent previously, we held the record open and permtted the
parties to stipulate the contents of those records. The
stipulation shows that petitioner probably intended to transfer
suns to various relatives. But those persons did not testify in
this case, and we do not have proof that they supplied any of the
funds that petitioner invested, that they actually received
interest incone fromthese investnents, or that they reported on
their tax returns any inconme frompetitioner’s investnents.
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In Hernandez |, this Court’s coments about siml ar
circunstances were as foll ows:

Wth respect to anounts of interest received from
the redenption of certificates held in his or Ms.
Her nandez’ nane and those of Vincent or MIdred
Her nandez, respectively, petitioner produced no
evi dence that such amounts were not his inconme other
than a docunent signed in 1984 by Vincent and M| dred
Her nandez purporting to give petitioner a power of
attorney. Neither Vincent nor MIdred Hernandez
testified at trial. Wth respect to the remaining
per sons whose nanes appeared on the tax certificates as
al ternate payees, petitioner produced no evidence at
al | .

Unli ke the taxpayer in the “Mexican Lottery Case”,
Diaz v. Comm ssioner, 58 T.C. 560, 565 (1972), whose
grandnot her, “face-to-face with her priest in the
courtroont, corroborated every word of his testinony
that the lottery tickets in question belonged to his
uncle, petitioner failed to bring a single wtness,
nei ther brother, daughter, nor friend, to the courtroom
to corroborate his story that he was hol di ng these
funds for them In failing to do so, petitioner did
not carry his burden of proving that these funds
bel onged to ot her taxpayers. * * *

Here the record does not include any purported power of attorney.
| nstead, petitioner presented a letter from Vincent Hernandez,
his brother, claimng that the certificates purchased in
Vincent’s nanme after 1985 were purchased for him As in
Her nandez |, Vincent Hernandez did not appear to testify about
the letter, and there is no evidence that any of the incone in
i ssue was reported on a tax return by Vincent Hernandez or any of
t he ot her copayees.

There is no question that the income here in issue is

interest incone and therefore is includable in gross inconme under
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section 61(a)(4). Also, it has |ong been established that incone
i ncl udes “undeni abl e accessions to wealth, clearly realized, and

over which the taxpayers have conplete dom nion.” Conm ssioner

v. G enshaw @ ass Co., 348 U S. 426, 431 (1955).

As in Hernandez |, petitioner has failed to bring a single
witness to the courtroomto corroborate his story. Moreover,
petitioner has failed to denonstrate that the anmounts received
fromthe redenption of the tax certificates were paid to the
copayees. Petitioner has also failed to introduce any evi dence
that shows that the copayees included any of these anobunts on
their Federal income tax returns. Furthernore, petitioner
deposited these amounts in his own bank account. Based upon
these facts, we conclude that petitioner exercised dom nion and
control over the interest inconme he received fromthe redenption
of the tax certificates.

For the foregoing reasons, and foll ow ng our recent opinion
in Hernandez | involving the sane taxpayer and closely simlar
circunstances, we sustain in its entirety respondent’s adjustnent
to petitioner’s inconme for 1994.

Section 6662(a) inposes a penalty of 20 percent of the
portion of the underpaynent that is attributable to negligence or
di sregard of rules or regulations. See sec. 6662(b)(1).
Negligence is the lack of due care or failure to do what a

reasonabl e and ordinarily prudent person would do under the
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circunstances. See Neely v. Conmissioner, 85 T.C. 934, 947

(1985). The term “disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c). A disregard of rules or
regulations is “careless” if the taxpayer does not exercise
reasonabl e diligence to determ ne the correctness of a return
position that is contrary to the rule or regulation. Sec.
1. 6662-3(b)(2), Incone Tax Regs. A taxpayer is not liable for
the penalty if he shows that there was reasonabl e cause for the
under paynent and that he acted in good faith. See sec. 6664(c).
Fromthe record before us here, we find that petitioner was
negligent with respect to whether petitioner was entitled to
exclude tax certificate interest under section 103. Petitioner
is acertified public accountant. 1In spite of his experience and
know edge, petitioner took a position on his 1994 Federal incone
tax return that was contrary to case law. Long before petitioner
filed his Federal inconme tax return for 1994, this Court had

i ssued an opinion directly on point, Barrow v. Conmm ssioner, T.C

Meno. 1983-123. In Barrow v. Commi ssioner, supra, we deci ded

that interest income fromtax certificates identical to the tax
certificates purchased by petitioner was not tax exenpt.

Wth regard to petitioner’s failure to report tax
certificate interest incone, which he contends is allocable to
other individuals, we find that petitioner did not produce

credi bl e evidence that such interest incone was attri butable to
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ot her taxpayers. Instead, petitioner conpletely failed to
denonstrate that the copayees reported the interest incone on
their Federal inconme tax returns. Furthernore, the evidence in
the record | eaves no doubt that petitioner exercised dom nion and
control over such interest incone when he deposited the anmounts
received fromthe redenption of the tax certificates into his own
bank account. Itens over which a taxpayer has dom nion and
control are attributable to himand nust therefore be included in
income. See Hernandez |I. The petition in this case was filed on
Novenber 16, 1998, after the opinions in Hernandez | and
Hernandez |1 had been issued. Because of his professional
trai ning and busi ness experience, petitioner either knew or
shoul d have known that the income in dispute was includable in
gross incone and plainly should not sinply have been omtted from
petitioner’s tax return.

Accordingly, we hold that petitioner is liable for an
accuracy-rel ated penalty pursuant to section 6662(a) as
determ ned by respondent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




