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MVEMORANDUM OPI NI ON

VELLS, Chief Judge: Respondent issued to petitioner a

Notice of Determ nation Concerning Collection Actions Under
Section 6320 and/or 6330. In response to that notice, petitioner
tinely filed a Petition for Lien or Levy Action Under Code

Section 6320(c) or 6330(d). W review for abuse of discretion
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respondent’'s Notice of Determ nation Concerning Collection
Actions Under Section 6320 and/or 6330.

On May 23, 1997, respondent issued a notice of deficiency to
petitioner determning a deficiency in, additions to, and
penalties on petitioner's 1994 Federal incone tax. Petitioner
recei ved the notice of deficiency and responded to respondent by
a letter dated June 8, 1997. Petitioner failed to petition this
Court within the tinme required by section 6213 with respect to
the notice of deficiency.

Subsequently, on April 7, 1999, respondent sent petitioner a
Final Notice of Intent to Levy pursuant to section 6330. The
notice stated that petitioner owed taxes, penalties, and interest
totaling $7,729.59 for the 1994 taxable year and that respondent
was preparing to collect that anmount by levy. The notice stated
that petitioner could request a "Collection Due Process Hearing"
Wi th respondent's Appeals Ofice.

On April 21, 1999, respondent received frompetitioner a
request for a collection due process hearing. On July 14, 1999,
petitioner met with Appeals Oficer Fred McMillen of the Southern
California Appeals Division. At that neeting, petitioner
declined to discuss collection alternatives or any facts
concerning his tax liability and chose instead to present

frivol ous argunents. Consequently, Appeals Oficer McMil | en
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determ ned that the Internal Revenue Service could proceed with
t he proposed | evy.
The rel evant parts of section 6330 provide:
SEC. 6330 Notice and Opportunity for Hearing Before Levy.
(a) Requirenment of notice before |evy.--

(1) In general.--No |levy may be nmade on any property or
right to property of any person unless the Secretary has
notified such person in witing of their right to a hearing
under this section before such |levy is nade.

* * * * * * *

(b) Right to a fair hearing.--

(1) I'n general.— If the person requests a hearing
under subsection (a)(3)(B), such hearing shall be held by
the Internal Revenue Service Ofice of Appeals.

* * * * * * *

(c) Matters considered at hearing.--

* * * * * * *

(2) Issues at hearing.--

(A) I'n general.--The person may rai se at the
hearing any relevant issue relating to the
unpaid tax or the proposed | evy, including—

(i) appropriate spousal
def enses;

(1i) challenges to the
appropri ateness of collection
actions; and

(ti1) offers of collection
al ternatives, which may i nclude
t he posting of a bond, the
substitution of other assets, an
instal |l nent agreenent, or an offer-
I n-conprom se.



(B) Underlying liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability.

* * * * * * *
(d) Proceeding after hearing.--
(1) Judicial review of determ nation.--The person may,

within 30 days of a determ nation under this section, appeal
such determ nati on—-

(A) to the Tax Court (and the Tax Court
shal |l have jurisdiction to hear such matter);

* * %

In a recent opinion, Goza v. Conm ssioner, 114 T.C 176

(2000), the taxpayer received a notice of deficiency and failed
to petition this Court for redeterm nation with respect thereto.
At the due process hearing pursuant to section 6330(b), the

t axpayer chall enged the underlying deficiency on constitutional
grounds. The Conm ssioner issued a determnation letter to the
taxpayer, and the taxpayer tinely filed a petition for review
with this Court. The Court granted the Comm ssioner's notion to
dism ss the petition for failure to state a claimon the grounds
that the taxpayer could not chall enge the underlying deficiency.
The Court held that a taxpayer who received a notice of
deficiency and failed to file a petition for redeterm nation of

that deficiency with this Court was precluded froml ater
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contesting the underlying deficiency in a proceeding in this
Court under section 6330(d).

Petitioner does not dispute that he received a notice of
deficiency and failed to file a tinely petition with this Court
pursuant to section 6213 for redeterm nation of that deficiency.
Petitioner further does not dispute that he failed to raise any
of the issues listed in section 6330(c)(2)(A) at the July 14,
1999, neeting wth respondent’'s Appeals Ofice. Rather,
petitioner continues to put forth frivolous argunents that have
been universally rejected by this and other courts. Because,
however, petitioner received a notice of deficiency and failed to
file atinely petition with this Court for redeterm nation of
that deficiency, he is precluded fromraising any issue regarding
his underlying tax liability at this tinme. Consequently, we
sustain respondent's determnation in the Notice of Determ nation
Concerning Coll ection Actions Under Section 6320 and/or 6330.

Petitioner perhaps did not realize the frivolity of his
petition in the instant case. Accordingly, we warn petitioner
that pursuant to section 6673 we are authorized to inpose a
penalty of up to $25,000 on taxpayers who institute proceedi ngs
merely for delay or who set forth in a proceeding a position that
is frivolous or groundless. Petitioner should bear that fact in
mnd in connection wth any further proceedi ngs which he may

institute in this Court.



To reflect the foregoing,

Deci sion will be entered

for respondent.




