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MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: Respondent determ ned

a deficiency of $926 in petitioners’ Federal incone tax for the

t axabl e year 1996. Unless otherw se indicated, section

references are to the Internal Revenue Code in effect for the

year

in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.
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The issues for decision are: (1) Wuether, and to what
extent, paynents received by petitioner Larry G Horst fromthe
Rai |l road Retirenment Board in 1996 constitute taxable incone;, and
(2) whether petitioners failed to report taxable dividend and
interest incone received in 1996. At the tinme of filing the
petition, petitioners resided in Sharpsburg, Maryl and.

Backgr ound

Petitioner Larry G Horst (petitioner) was enployed by CSX
Transportation (CSX). On August 3, 1993, petitioner ceased work
with CSX due to injuries sustained in his enploynent. Petitioner
filed a claimfor disability annuity paynments with the U S.
Railroad Retirenment Board (RRB). Prior to 1996, petitioner
received interimpaynments totaling $9,492 pending resol ution of
the claim On July 1, 1996, petitioner was advi sed by the RRB
that he was entitled to receive an annuity. The nonthly annuity

paynments were classified by the RRB as foll ows:

Ef fecti ve Date Tier | Tier |1 Tot a
2/ 1/ 94 $1, 071 $185. 10 $1, 256. 10
12/ 1/ 94 1,101 186. 77 1, 287.77
12/ 1/ 95 1, 130 188. 26 1, 318. 26

In 1996, petitioner received $34,341 ($43,833 less the

interimpaynents of $9,492) fromthe RRB. The annuity benefits



were allocated as foll ows:

Dat e Tier | Tier |1 Tot al
1994 $10, 710 $1, 851 $12, 561
1995 13, 212 2,241 15, 453
1996 13, 560 2,259 15, 819
Tot al $37, 482 $6, 351 $43, 833

The RRB submtted Forns 1099- SSA and 1099-R to the Internal
Revenue Service (IRS) reporting that RRB paid Tier | and Tier |
benefits to petitioner in 1996 in the anmounts of $37,482 and
$6, 351, respectively. CSX submtted a Form 1099-DIV to the IRS
reporting that CSX paid $44 in dividends to petitioners in 1996,
and Hagerstown Trust submitted a Form 1099-INT to the IRS
reporting that Hagerstown Trust paid $21 in interest to
petitioners in 1996.

Petitioners did not report any of the above anobunts on their
1996 Federal income tax return. |In the notice of deficiency,
respondent determ ned that petitioners were required to report
(1) Tier |I benefits in the anount of $1,572 and Tier Il benefits
of $6, 351 received fromthe RRB, and (2) dividend and i nterest
i ncome, as noted above, received from CSX and Hagerstown Trust.

Di scussi on

RRB Paynents

The first issue for decision is whether petitioners were
required to include in incone $1,572 in Tier | benefits and

$6,351 in Tier Il benefits received fromthe RRB in 1996. At
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trial, respondent conceded that $1,572 in Tier | benefits
represented paynent for a disability and is, therefore,

nont axable. Wth respect to the Tier Il benefits, respondent
conceded that the 1996 taxable benefit should be reduced by
$1, 375, an anount received by petitioner prior to 1996, and by
$782, an anount which represents petitioner’s contribution.
Therefore, respondent’s position at trial was that $4,194 of Tier
Il benefits is taxable inconme in 1996. Petitioner did not
present any |egal or factual argunment in opposition to
respondent’ s position.

Since 1974, benefits received by railroad retirees have been
divided into two prograns, identified as Tier | and Tier |
benefits. Tier |I benefits are essentially the equival ent of
Soci al Security benefits and are distributed in the sane anount
as Social Security benefits. Tier | benefits are taxed under the
provi sions of section 86. If, however, Tier | benefits are paid
as conpensation for injuries or sickness, the paynents are not
taxabl e pursuant to section 104. Tier Il benefits, which are in
the nature of pension benefits, are taxed under the provisions of

section 72(r). See Ernzen v. United States, 875 F.2d 228 (9th

Cr. 1989); Wallers v. United States, 847 F.2d 1279 (7th G

1988); Bradley v. Comm ssioner, T.C Menp. 1991-578.

Anal yzi ng the correspondi ng anounts of paynents received by

petitioner, as |listed above, we note that petitioner’s Tier |
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paynments consi st of 14.49 percent of the total anpunt received.
Appl ying this percentage to the anounts received by petitioner in
1996, we conclude petitioner received $4,976 in Tier ||l paynents
($34,341 x 14.49% = $4,976). Subtracting fromthis anount $782
for contributions made by petitioner, we conclude petitioner
received $4,194 in taxable Tier Il benefits in 1996, and
respondent is sustained on this issue to the extent of $4,194.

1. Di vidend and Interest | ncone

The next issue for decision is whether petitioners were
required to include in incone dividends and interest received in
1996. G oss incone includes all incone from whatever source
derived, including interest and dividends. See sec. 61(a)(4),
(7). 1t is not entirely clear fromthis record whet her
petitioners dispute the omtted dividend and interest incone
i ssue. Since no evidence was presented by petitioners, we
sustain respondent on this issue. See Rule 142(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




