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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

RUVWE, Judge: Respondent determ ned deficiencies in
petitioner's Federal incone taxes and additions to tax as

foll ows:



Additions to tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1993 1$3, 136 2$784. 00 - -
1994 4,162 775. 75 $154. 91
1995 10, 146 2,254.50 482. 15

!Respondent asserts that the deficiency be increased to $5, 832
in the Anended Answer because the original deficiency determ nation
gave petitioner credit for a prior erroneous assessnent.

2Respondent asserts that the addition to tax be increased to
$1, 458 in the Amended Answer because the original deficiency
determ nati on gave petitioner credit for a prior erroneous
assessnent.

After concessions, the issues for decision are: (1) Wether
petitioner received conpensation for his labor; (2) whether
paynments nmade to petitioner for his |abor should be included in
petitioner’s taxable incone; (3) whether petitioner is |iable for
additions to tax for failing to tinely file Federal incone tax
returns and for failing to pay estimted taxes; and (4) whether a
penalty should be awarded to the United States under section
6673.1

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and suppl enental stipulation of facts
are incorporated herein by this reference. Petitioner resided in

Tucson, Arizona, at the tinme he filed his petition.

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code applicable to the taxable years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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During the years 1993, 1994, and 1995, petitioner worked as
a broadcast engineer for the radio station Famly Life
Broadcasti ng System (FLBS) | ocated in Tucson, Arizona. For the
year 1993, petitioner and FLBS entered into an agreenent whereby
petitioner was classified as an independent contractor and was to
recei ve paynents of $2,000 per nonth for part-tinme perfornmance.
In 1993, petitioner received conpensation of $24,000 from FLBS.
Petitioner submtted a 1993 Form 1040, U.S. Individual Incone Tax
Return, which was received by the Internal Revenue Service on
August 24, 1994. Petitioner did not sign the return under
penalties of perjury, instead witing the words “under protest”
in the signature line. Petitioner attached to his Form 1040 the
followng: (1) Schedule D, Capital Gains and Losses,; (2) Form
1099- M SC, showi ng $24, 000 conpensation from FLBS; (3) Statenent
of Randal WIIliam Howard, which generally states that petitioner
is not liable for tax for 1993; and (4) Decl aration of Randal
W1 1liam Howard, which contained the follow ng statenent:

During the Year 1993, | sold | abor each day that |

worked at the Fam ly Life Broadcasting System For the

Year 1993, | received $24,000.00 fromthe Famly Life

Broadcasti ng System Based upon the facts above, and

the provisions of the Internal Revenue Code (I RO,

81015(a), | had a total basis (cost) of at |east

$24,000.00 in the labor | sold to the Famly Life

Br oadcasti ng System
Petitioner reported the $24, 000 received from FLBS on Schedul e D

as an anount received for “labor” and clainmed a basis in the

| abor of $24,000, resulting in zero gain. No tax was w thheld
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frompetitioner’s 1993 conpensation from FLBS.

Petitioner’s work status at FLBS changed from i ndependent
contractor to enployee at the begi nning of 1994, and he renai ned
an enpl oyee through 1995. On Decenber 28, 1993, petitioner
signed a Form W4, Enpl oyee’s Wthhol ding Allowance Certificate,
on which he clainmed nine w thhol ding all owances. As an enpl oyee,
petitioner received life, health, and disability insurance
coverage. FLBS paid wages to petitioner during 1994 and 1995 in
t he anpbunts of $31, 655.02 and $32,569. 95, respectively.

FLBS filed a 1994 Form W2, Wage and Tax Statenent,
reflecting $31,655.02 in wages paid to petitioner and $1, 054. 55
wi t hhel d for Federal incone taxes. FLBS filed a 1995 Form W2
reflecting $32,569.95 in wages paid to petitioner and $1, 120. 59
wi t hhel d for Federal inconme taxes. Except for the anmounts
w thheld fromhis wages, petitioner did not pay any Federal
income tax for the years 1994 and 1995. Petitioner did not file
Federal incone tax returns for the years 1994 and 1995.

Based on the Form 1040 submtted by petitioner for 1993,
respondent assessed tax of $2,696 and an addition to tax under
section 6651(a)(1) in the anbunt of $674. This assessnment was
erroneous because the unsigned 1993 Form 1040 that petitioner
submtted was not a valid return. On March 6, 1997, respondent
i ssued a notice of deficiency for the year 1993. 1In the notice

of deficiency, the previously assessed tax and additions to tax
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(%2, 696. 00 and $674.00) were subtracted fromthe corrected tax
l[iability reducing the deficiency and addition to tax amounts
determined in the notice of deficiency. On August 22, 1997,
respondent issued separate notices of deficiency, for the years
1994 and 1995.

OPI NI ON

Defi ci ency Determ nati ons

On brief, petitioner argues that the presunption of
correctness does not apply and that respondent has failed to
prove that petitioner received taxable inconme for the years in
issue. W disagree. The notices of deficiency were based on
i nformati on obtained from FLBS and from petitioner’s own
statenents. At trial, a representative of FLBS testified that
FLBS paid petitioner for his services in the anounts determ ned
in the notices of deficiency and petitioner admtted at trial
that he received those amobunts fromFLBS in return for his
servi ces.

Petitioner has nade various other clains, including that
paynments for his |abor are not income, that he has a basis in
such | abor equal to the anobunt of the paynents received, that the
incone tax is unconstitutional, and that he was a nonresident
alien with no relationship to the Governnment of the United
States. All of these argunents have been consistently rejected

by the courts and can be accurately characterized as tineworn
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protester type rhetoric. Accordingly, we hold that the paynents
received by petitioner from FLBS during 1993, 1994, and 1995,
constitute taxable incone to petitioner.?

Respondent bears the burden of proving the alleged increased
deficiency for 1993. See Rule 142(a). Respondent argues that
the Form 1040 that petitioner submtted for 1993 was invalid,
and, as a result, respondent could not validly nake assessnents
based on the 1993 Form 1040 wthout first sending to petitioner a
deficiency notice for that year. Respondent argues that the
erroneous assessnment should not have been subtracted fromthe
total corrected tax liability for 1993 in the notice of
deficiency. Respondent states that the erroneous assessnent of
tax and addition to tax nust, and wll, be abated. W agree.
Petitioner’s Form 1040 for 1993 was invalid because it was not
signed under penalties of perjury. See sec. 6065; Beard v.

Comm ssioner, 82 T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th

Cr. 1986); see also R chardson v. Conmm ssioner, 72 T.C. 818, 824

(1979) (stating that a signature on an attached letter is not
considered an inputed signature on the return itself).
Respondent has established the correct anount of petitioner’s

1993 Federal income tax liability and presented sufficient

2Respondent determ ned that petitioner was sel f-enployed for
the year 1993 and a regul ar enpl oyee for the years 1994 and 1995.
Respondent has presented anple evidence in the form of testinony,
enpl oynent agreenents, benefits, and tax forns to sustain this
posi tion.
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evidence to carry the burden of proof regarding the increased
deficiency for 1993.

Additions to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file arequired return on or before the specified filing date.
The addition to tax is 5 percent of the anpbunt required to be
shown as tax on the return and an additional 5 percent is inposed
for each additional nonth or fraction thereof during which the
failure continues, but not to exceed 25 percent in the aggregate.
See sec. 6651(a)(1l). This addition to tax nay be avoided only if
petitioner can show that his failure to file was due to
reasonabl e cause and not willful neglect. See Rule 142(a);

United States v. Boyle, 469 U S. 241, 245-246 (1985).

The Form 1040 that petitioner submtted for 1993 was invalid
because it was not signed under penalties of perjury. See sec.

6065; Beard v. Conmi ssioner, supra at 777; see also Richardson v.

Conmi ssi oner, supra at 824. Petitioner did not file or submt

any returns for 1994 or 1995. There is no evidence in the record
to support a finding that petitioner’s failure to file returns
for 1993, 1994, and 1995, was due to reasonabl e cause and not
willful neglect. W hold that the addition to tax under section
6651(a) (1) applies for the years in issue. W also hold that the
i ncreased addition to tax in the amount of $1,458 applies for

1993 because, as previously stated, respondent has established



- 8 -
the correct deficiency anount for 1993.

Respondent al so determ ned that petitioner is |liable for
additions to tax pursuant to section 6654 for failure to pay
estimated taxes. |If the paynents of tax through w thhol ding or
the paynent of estimated quarterly tax paynments during the course
of the year are not equal to the statutorily required anmount then
inmposition of this addition to tax is automatic, unless one of
the statutory exceptions applies to the taxpayer. See sec.

6654(a); Gosshandler v. Comm ssioner, 75 T.C. 1, 20-21 (1980).

The burden of qualification for such exception is on the

petitioner. See Habersham Bey v. Conmm ssioner, 78 T.C 304, 319-

320 (1982). Petitioner has failed to show he qualifies for any
exception. Accordingly, we hold that petitioner is liable for
additions to tax under section 6654 for the years 1994 and 1995.
Penal ties

Section 6673 permts this Court to award a penalty of up to
$25,000 to the United States when the taxpayer has mai ntained or
instituted an action primarily for delay or the taxpayer’s
position is frivolous or groundl ess. See sec. 6673.

This is not the first tinme petitioner has asserted basel ess
argunments and used del ay tactics. Petitioner previously made the
sane frivolous argunents in this Court and was adnoni shed for
“[presenting] to the Court nothing nore than tax protester

rhetoric and | egalistic gibberish, which have absolutely no nerit
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and deserve no further attention fromthis Court.” Howard v.

Conmi ssioner, T.C Meno. 1998-57.

Petitioner has knowi ngly and repeatedly advocated frivol ous
and groundl ess positions. His conduct has wasted the tine and
resources of this Court. Accordingly, a penalty is awarded to

the United States under section 6673 in the anount of $5, 000.

An appropriate order will be issued

granti ng respondent’s notion for a

penalty, and decision will be entered

under Rul e 155.




