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MVEMORANDUM OPI NI ON

ARMEN, Special Trial Judge: Respondent determ ned a

deficiency in petitioner's Federal incone tax for the taxable
year 1995 in the anmount of $5,970. After a concession by

respondent, ! the issue for decision is whether certain paynents

! Respondent concedes that petitioner is entitled to a
(continued. . .)



received by petitioner are includable in her gross incone as
al i nrony under section 71.2 W hold that they are.
Backgr ound

This case was submtted fully stipulated under Rule 122, and
the facts stipulated are so found. Petitioner resided in
Chicago, Illinois, at the tinme that her petition was filed with
the Court.

Petitioner and her ex-husband, Janes D. Heckaman (M.
Heckaman), were separated on February 14, 1995. Petitioner and
M. Heckanman filed for divorce in the Wiitley Grcuit Court of
Wi tl ey County, Indiana, (the Divorce Court) later that year.
Petitioner has not resided in the same household as M. Heckaman
since their separation. Petitioner was divorced in 1997.

I n August 1995, the Divorce Court issued its “Findings of
Fact and Concl usions of Law for Prelimnary Orders” (the
provi sional order) in the divorce proceeding involving petitioner
and M. Heckaman. The provisional order provided as foll ows:

Mai nt enance and | ndebt edness. [Petitioner] is

entitled to receive maintenance during the pendency of
this action retroactive to the date of the filing of

Y(...continued)
dependency exenption for her daughter, Rebecca Heckanan.

2 Except as otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. All anobunts are rounded to the nearest
dol | ar.
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the Petition for Dissolution of Marriage. The Court
finds that [M. Heckanman] has paid $6, 000. 00 per nonth
t hrough the date of the hearing in this matter and that
he is current in his maintenance and support obligation
t hrough July 7, 1995.

The Court further determ nes that begi nning August
15, 1995, through the pendency of this action, or until
the marital residence is sold, whichever first occurs,
that [ M. Heckaman] shall pay an anount of maintenance
in the sumof $800.00 per week.

* * * * * * *

[ M. Heckaman] shall maintain in full force and
effect the nedical insurance for the famly, all life
i nsurance and disability insurance for hinmself and the
famly, autonobile and honme insurance for the famly
pendi ng further Order of the Court. The Court wll
defer until final hearing the ultimte responsibility
for said expenses.

* * * * * * *

[ M. Heckaman] shall reinburse [petitioner] for

all sunms advanced by her for her Ivy Tech tuition,

books, and fees dating fromher enrollnent in January,

1995. Rei nmbursenent to [petitioner] shall occur for

all sums presently due and owing within 30 days of this

Order. [M. Heckaman] shall reinburse [petitioner]

within 14 days for all subsequent |Ivy Tech expenses.

The provisional order did not indicate how the paynents nade
pursuant to it should be treated for tax purposes, or whether the
paynments would term nate at petitioner’s death

As required by the provisional order, M. Heckaman made a
total paynment of $39,365 to petitioner during the year in issue,
as follows: (1) “Mintenance” paynents in the anount of $36, 000;

(2) premuns for a life insurance policy owned by petitioner in



t he amount of $1,900; and (3) reinbursenent for petitioner’s fal
senest er educational expenses in the amobunt of $1, 465.

On her 1995 separate return, petitioner did not include in
her gross incone any anount as alinony or separate nmaintenance
payment s.

In the notice of deficiency, respondent determ ned that
petitioner was required to report as gross inconme, pursuant to
section 71, the total paynent of $39,365 that she received from
M . Heckaman during 1995.

Di scussi on

Section 71(a) provides that gross incone includes anmounts
recei ved as alinony or separate maintenance paynents. See al so
sec. 61(a)(8). Section 71(b)(1) defines alinobny or separate
mai nt enance paynents as foll ows:

(1) I'n General.--The term "alinony or separate
mai nt enance paynent” neans any paynent in cash
if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation
i nstrunment does not designhate such paynent as
a paynent which is not includible in gross
i ncome under this section and not all owable
as a deduction under section 215,

(O in the case of an individual
|l egally separated from his spouse under a
decree of divorce or of separate

mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sanme



househol d at the tinme such paynent is
made, and

(D) there is no liability to nmake any
such paynent for any period after the
death of the payee spouse and there is no
l[tability to make any paynent (in cash or
property) as a substitute for such paynents
after the death of the payee spouse.
| f the paynments received by petitioner neet the four
enunerated criteria, they will be considered alinony and
i ncludable in petitioner’s incone. There appears to be no
di spute between the parties concerning the requirenents of
section 71(b)(1)(A), (B), and (C. As pertinent to our
di scussion, a divorce decree constitutes a "divorce or separation
instrunment”, see sec. 71(b)(2)(A), and the parties do not dispute
that the provisional order of the D vorce Court constitutes a
separation instrunent.
On the other hand, the parties di spute whether the
requi renment of section 71(b)(1)(D) has been satisfied. The
hi story of section 71(b)(1)(D) establishes that it was enacted to
di stingui sh alinony, deductible by the payor and includable in
t he payee’ s gross incone, frompaynents in the nature of property
settlenents, which are nondeducti ble by the payor and excl udabl e
fromthe payee’s gross incone.
In 1984, Congress revised section 71 in an attenpt to

mnimze the differences in Federal tax consequences created by

differences in State laws and to establish an objective and
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uni form Federal standard as to what constitutes alinony. See
sec. 422(a) of the Deficit Reduction Act of 1984 (DRA 1984), Pub.
L. 98-369, 98 Stat. 795. See also H Rept. 98-432, Part 2, 1495,
1496 (1984), wherein the House Ways and Means Conm ttee
articul ated the purpose of the 1984 anendnent as foll ows:
The Commttee bill attenpts to define alinony in a way
that would conformto general notions of what type of
paynments constitute alinony as distinguished from

property settlenments and to prevent the deduction of
| arge, one-tine |unp-sum property settlenents.

* * * * * * *

In order to prevent the deduction of anmpunts which

are in effect transfers of property unrelated to the

support needs of the recipient, the bill provides that

a paynent qualifies as alinony only if the payor * * *

has no liability to nmake any such paynent for any

period follow ng the death of the payee spouse. * * *

DRA 1984 anended section 71 to its present form except that
under section 71(b)(1)(D), as anended by DRA 1984, there was al so
a parenthetical requirenent that in order for paynments to
constitute alinony, the divorce or separation instrunent state
that there is no liability on the payor spouse to nake the

paynents after the death of the payee spouse.® However, under

3 As anended by the Deficit Reduction Act of 1984, Pub. L.
98-369, 98 Stat. 795, sec. 71(b)(1)(D) provided as foll ows:

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
death of the payee spouse (and the divorce or
(continued. . .)



the statutory | aw of nost States, alinony termnates at the death
of the payee spouse unless the separation agreenent or the
di vorce decree provides to the contrary. Therefore, in 1986,
Congress struck the parenthetical under section 71(b)(1)(D) that
provided for alinony treatnment only if the divorce or separation
instrument stated that there is no liability on behalf of the
payor spouse to nake the paynents after the death of the payee
spouse. See sec. 1843(b) of the Tax Reform Act of 1986, Pub. L
99-514, 100 Stat. 2085, 2853. But even after the 1986 anendnent,
if an obligation to nmake paynents survives the death of the payee
spouse under either the terns of the divorce decree or State |aw,
then such paynents will not be considered alinmny. Thus, the
1986 amendnent injected State law into the section 71(b) inquiry
because, in order to distinguish alinony from property
settlenent, it may sonetines becone necessary to consider State
| aw to deci de whether an obligation to make support paynents
survives the death of the payee spouse.

The issue before us is whether the paynents petitioner
recei ved pursuant to the provisional order were for her support,
thus constituting alinony, or in the nature of a property

settlenment and therefore excludable from her gross incone.

3(...continued)
separation instrunent states that there is no such
liability).



- 8 -

Specifically, we nust decide whether under the terns of the
provi si onal order, M. Heckaman woul d have been |iable for
paynment of the anobunts in issue in the event of petitioner’s
death. Because the Divorce Court’s provisional order fails to
address term nation of paynments in the event of petitioner’s

death, we nust refer to Indiana State |aw. See Mirgan V.

Commi ssioner, 309 U. S. 78, 80 (1940); Sanpson v. Conm ssioner, 81
T.C. 614, 618 (1983), affd. per curiamw thout published opinion
829 F.2d 39 (6'" Gr. 1987).

We begin with the operative Indiana statute, Ind. Code sec.
31-1-11.5 to 7 (1995), pursuant to which the Divorce Court issued
the provisional order. As pertinent here, Ind. Code sec. 31-1-
11.5 to 7(a) (1995), provides that in any pendi ng divorce
proceedi ng, either party may nmake a notion for, inter alia,
tenporary maintenance. In turn, Ind. Code sec. 31-1-11.5 to 7(d)
(1995), provides that the “court may issue an order for tenporary
mai nt enance or support in such anmounts and on such ternms as may
seemjust and proper”. Finally, Ind. Code sec. 31-1-11.5 to 7(f)
(1995) provides as foll ows:

The issuance of a provisional order shall be

w thout prejudice to the rights of the parties or the

child as adjudicated at the final hearing in the

proceeding. |Its terns may be revoked or nodified prior

to final decree on a showing of the facts appropriate

to revocation or nodification, and it shall term nate

when the final decree is entered subject to right of

appeal or when the petition for dissolution or |egal
separation is dism ssed. [Enphasis added.]




I ndi ana statutory | aw does not specifically speak as to
whet her tenporary mai ntenance shall term nate upon the death of
t he payee spouse. However, in an Indiana divorce proceedi ng, any
cause of action termnates wth the death of either spouse, see

Hilton v. Shafford, 459 N. E 2d 744, 744-745 (Ind. Ct. App. 1984);

Stoup v. Stoup, 35 NE 2d 112 (Ind. C. App. 1941), as does a

provi sional order issued in such a proceeding. See Johnson v.

Johnson, 653 N E. 2d 512, 516 (Ind. C. App. 1995); Fitzgerald v.

Travelers Ins. Co., 567 N E 2d 159, 161-162 (Ind. C. App. 1991)

whi ch hol ds:

Unlike a final dissolution where all of the rights
and interest of the parties have been fully adjudicated
prior to the issuance of the decree, a provisional
order is only designed to maintain the status quo of
the parties and is not intended to be an ultimate
determ nation of property rights. Pursuant to statute,
the provisional order term nates when the petition for
di ssolution of marriage is dismssed. Wen a party
dies prior to a grant of dissolution, the cause of
action also dies. Divorce proceedings termnate
entirely wwth the death of one of the parties. W hold
t hat when [the payor spouse] died, the cause of action
for dissolution of marriage died, as did the
provi sional order. [Citations omtted.]

Petitioner contends that Indiana |aw is anbi guous as to
whet her paynents provided for pursuant to a provisional order
survive the payee’'s death. 1In this regard she refers us to State

Ex Rel Paxton v. Porter Superior Court, 467 N E. 2d 1205 (I nd.

1984), wherein the Indiana Suprene Court held that there are

certain exceptions to the general rule that divorce proceedi ngs
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termnate in their entirety upon the death of one of the parties.

Petitioner conpares State Ex Rel Paxton v. Porter Superior Court,

supra, to Fitzgerald v. Travelers Ins. Co., supra, and concl udes

t hat because Fitzgerald does not contenplate an exception to the
general rule of term nation upon death, the two cases are in
conflict. W disagree.

As respondent correctly points out, both of the foregoing
cases have as their foundation the general rule that a divorce
proceedi ng term nates when a party to such proceedi ng dies, but

State Ex Rel Paxton v. Porter Superior Court, supra, sinply

creates a narrow exception to such rule. State Ex Rel Paxton v.

Porter Superior Court, supra, drew a distinction between the

under |l yi ng divorce proceeding and the award of fees; the case
hel d that the award of attorneys fees is not related to the
merits of the action and does not, “strictly speaking”, forma
part of the judgnent or decree in the cause. The court then
concl uded that a taxpayer could be obligated for his or her
spouse’s attorney’'s fees even after the death of the spouse.

A recent | ndi ana case, Johnson v. Johnson, supra, reiterated

the general rule that all causes of action in a divorce
proceeding in Indiana term nate on the death of one of the

parties. Specifically, Johnson v. Johnson, supra, considered the

I ndi ana Suprene Court’s decision in Ex Rel Paxton v. Porter
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Superior Court, supra, and concluded that under |Indiana | aw only
t hree narrow exceptions exist to the general rule that al
di vorce proceedings termnate on the death of one of the parties.
None of those exceptions are present in petitioner’s case. It
follows, therefore, that the provisional order here in issue
woul d have ceased to have any effect in the event of petitioner’s
death and that M. Heckaman’s obligation to nmake any paynents
pursuant to it would have necessarily term nated.

Further, what is nost pertinent to our inquiry is that under
I ndiana | aw a provisional order is sinply for the purpose of
mai nt enance and is distinct froma property settlenent. Numerous
| ndi ana cases have held that “maintenance” is for the purpose of

supporting the receiving spouse. See Thatcher v. Thatcher, 496

N.E 2d 411 (Ind. C. App. 1986); H cks v. Fielman, 421 N E 2d

716, 721 (Ind. C. App. 1981); Wendorf v. Wendorf, 366 N. E.2d

703, 705 (Ind. C. App. 1977). “It follows that maintenance, the
only other nechanismfor transferring noney, has no purpose ot her
than the support of the receiving spouse”. Hicks v.

Fi el man, supra at 721.

Fitzgerald v. Travelers Ins. Co., supra at 162, states:

Unlike a final decree which is entered after either a
full hearing on all of the issues or after negotiation
and agreenment by the parties, a provisional order is
only designed to maintain the status quo of the
parties. 1.C 31-1-11.5-7(f). Thus a final decree

di vides the parties’ property, whereas a provisional
order does not.



And, in Johnson v. Johnson, supra at 516, the | ndi ana Court

of Appeals stated as foll ows:

We believe that the legislature did not intend for
trial courts to retain jurisdiction over dissolution
actions follow ng the death of one of the parties for
t he purpose of resolving property matters between the
parties and their successors in interest. The property
settlenment is part and parcel of a final decree of
dissolution. Once the marriage is ended by the death
of one of the parties before the judgnent is rendered,
no final decree can be attained. Wthout a final
decree, there can be no property settlenent.

* * * [Ctation omtted.]

Therefore, it follows that any obligation for support of the
payee spouse ceases with the death of such spouse. Thus, we
think that an Indiana court would hold that M. Heckaman’s
obligation to nmake the paynents here in issue woul d have ceased
in the event of petitioner’s death because petitioner would not
have required any maintenance after her death (or required
tuition or life insurance prem umreinbursenent with respect to
any period after her death). The paynents therefore are taxable
to petitioner pursuant to section 71

To reflect our disposition of the disputed issue, as well as

respondent’s concessi on,

Deci sion will be entered

under Rul e 155.




