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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s Motion to Dismss for Lack of Jurisdiction, as
suppl enmented. As explained in detail below, we shall grant

respondent’s notion in part and deny it in part.



Backgr ound

On July 13, 2001, respondent issued to petitioners separate
Notices of Determ nation Concerning Collections Action(s) Under
Section 6320 and/or 6330 with regard to their unpaid taxes for
1996 and 1997.! On August 8, 2001, respondent issued to
petitioner Paul L. Hickey a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 wth regard
to his unpaid tax for 1998.

On August 9, 2001, petitioners filed a Conplaint with the
US. District Court for the District of Nevada (District Court)
chal l enging the notices of determ nation dated July 13, 2001. On
Sept enber 10, 2001, petitioners filed an Arendnent To Ori gi nal
Complaint with the District Court seeking to amend their
conplaint to challenge the notice of determ nation dated August
8, 2001.

On Septenber 12, 2001, the Governnent filed a notion to
dism ss the District Court action. On February 15, 2002, the
District Court entered a Judgnent on its Order dism ssing
petitioners’ Conplaint for |ack of subject matter jurisdiction.
The District Court observed in its Order that petitioners would
have “thirty days in which to bring their claimin the Tax

Court.”

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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On March 1, 2002, petitioners filed with the District Court
a notion for reconsideration. On April 11, 2002, the D strict
Court entered an Order denying petitioners’ notion for
reconsi derati on.

On May 15, 2002, petitioners filed wwth this Court a
Petition for Lien or Levy Action challenging the notices of
determ nation dated July 13, 2001, and August 8, 2001.2 The
petition arrived at the Court in an envel ope bearing a private
post age neter postnmark dated May 7, 2002.

In response to the petition, respondent filed a Motion To
Dismss For Lack OF Jurisdiction. Respondent asserted that the
Court was without jurisdiction to review the notices of
determ nation dated July 13, 2001, because petitioners failed to
file their petition wwth the Court within 30 days of the District
Court’s Judgnment and Order, entered February 15, 2002, dism ssing
petitioners’ Conplaint. Respondent also argued that the Court
| acked jurisdiction to review the notice of determ nation dated

August 8, 2001. Relying on McCune v. Comm ssioner, 115 T.C 114

(2000), respondent asserted that petitioners’ Amendnent to
Oiginal Conplaint, filed wwth the District Court on Septenber
10, 2001, was not filed within 30 days of the notice of

determ nati on dated August 8, 2001. See sec. 6330(d)(1).

2 At the time that their petition was filed, petitioners
resided in Las Vegas, NV.
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Petitioners filed an OQbjection to respondent’s notion to di sm ss.

This matter was called for hearing at the Court’s notions
session in Washington, D.C. Counsel for respondent appeared at
the hearing and was heard. |In contrast, there was no appearance
by or on behalf of petitioners at the hearing, nor did
petitioners file wwth the Court a witten statenent under Rule
50(c), the provisions of which were noted by the Court inits
Order setting respondent’s notion for hearing.

During the hearing, counsel for respondent infornmed the
Court that respondent had reconsidered his position and concl uded
that the petition was tinely filed with regard to the notices of
determ nation dated July 13, 2001. 1In particular, respondent
asserted that because the petition was mailed to the Court on My
7, 2002, a date within 30 days of the District Court’s April 11
2002, Order denying petitioners’ notion for reconsideration, the
petition was tinely filed wwth regard to the notices of
determ nation dated July 13, 2001

Fol |l owi ng the hearing, respondent filed a Supplement to his
motion to dismss. |In the Suppl enent, respondent el aborated on
his position with regard to the notices of determ nation dated
July 13, 2001. However, respondent maintained his original
position that the petition was untinmely with regard to the notice

of determ nation dated August 8, 2001.
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By Order dated January 8, 2003, the Court directed
petitioners, on or before January 29, 2003, to file a Response,
if any, to respondent’s Supplenent. Petitioners did not respond
to the Court’s Order.

Di scussi on

Sections 6320 and 6330 generally provide that the
Comm ssi oner cannot proceed with collection by lien or levy until
t he taxpayer has been given notice of and the opportunity for an
adm ni strative review of the proposed collection action (in the
formof an Appeals Ofice hearing) and, if dissatisfied, the
t axpayer may seek judicial review of the adm nistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).

The Court’s jurisdiction under sections 6320 and 6330

depends on the issuance of a valid notice of determ nation and

the filing of a tinely petition for review See Morhous v.

Comm ssioner, 116 T.C 263, 269 (2001); Ofiler v. Conm ssioner,

114 T.C 492, 498 (2000); see also Rule 330(b). Wen the

Comm ssioner issues a determnation letter to a taxpayer
following an adm ni strative hearing, section 6330(d) (1) provides
that the taxpayer wll have 30 days to file a petition for review
with the Tax Court or a Federal District Court, as appropriate.

Ofiler v. Conm ssioner, supra at 498.
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The flush | anguage of section 6330(d)(1) provides: “If a

court determnes that the appeal was to an incorrect court, a

person shall have 30 days after the court determnation to file

such appeal with the correct court.” In MCune v. Comm ssioner,

supra, we held that we | acked jurisdiction under section 6330
i nasmuch as the taxpayer failed to file his initial petition with
the District Court within 30 days of the notice of determ nation

A. Jurisdiction Wth Respect to the Notices of

Determ nation Dated July 13, 2001

Al t hough respondent now asserts that the Court has
jurisdiction to review the notices of determ nation dated July
13, 2001, jurisdiction cannot be conferred on the Court by

agreenent of the parties. Dorn v. Conmm ssioner, 119 T.C. 356

(2002). A jurisdictional issue can be raised by either party or
the Court sua sponte at any stage of the proceedings. 1d. at

357; Smth v. Conm ssioner, 96 T.C. 10, 13-14 (1991).

The record shows that petitioners tinely filed their
Complaint with the District Court on August 9, 2001; i.e., within
30 days of the notices of determnation dated July 13, 2001.
However, the question remains whether petitioners filed their
petition with this Court within 30 days of the District Court’s
“determ nation” that petitioners filed their appeal with the
wrong court as required under the flush | anguage of section

6330(d) (1), quoted above.
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Al though the District Court first entered a Judgnent on its
Order dism ssing petitioner’s conplaint on February 15, 2002,
petitioners filed, on March 1, 2002, a “Mdtion for
Reconsi deration” or, nore appropriately, a notion to alter or
amend t he judgrment, under Fed. R Cv. P. 59(e).® The District
Court considered petitioners’ notion in due course and deni ed the
sane by Order entered April 11, 2002. Petitioners then mailed
their petition to the Court on May 7, 2002, and the petition was
received and filed on May 15, 2002. Applying the tinely
mailing/tinmely filing rule set forth in section 7502(a), it
follows that the petition was filed with the Court within 30 days
of the District Court’s April 11, 2002 Order.

Under the particular circunstances of this case, we agree
w th respondent that the petition was tinely filed under section
6330(d) (1) with regard to the notices of determ nation dated July
13, 2001. W conclude that the District Court’s Order entered
April 11, 2002, as opposed to the District Court’s Order entered
February 15, 2002, served as the determnation that started the

30-day time period running within which petitioners were required

3% Fed. R Cv. P. 59(e) provides that a notion to alter or
amend a judgnent nust be filed no later than 10 days after entry
of the judgnent. Fed. R CGv. P. 6(a) provides: “Wen the
period of tinme prescribed or allowed is | ess than 11 days,

i nternedi ate Sat urdays, Sundays, and | egal holidays shall be
excluded in the conputation.” Excluding Saturdays (2), Sundays
(2), and the Federal holiday for Presidents’ Day, petitioners’
nmotion was filed with the District Court within 10 days of the
District Court’s Judgnent and Order entered Feb. 15, 2002.
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to file their petition with this Court.

Qur holding on this issue is inforned in |arge part by Fed.
R App. P. 4(a)(4)(A) (iv), which provides that the tinme for
filing an appeal froma District Court judgnment runs for al
parties fromthe entry of an Order disposing of a tinely filed
nmotion under Fed. R Civ. P. 59. 1In the absence of a specific
statutory provision defining the “determ nation” referred to in
section 6330(d)(1), it is appropriate in this case to treat the
District Court’s Order denying petitioners’ tinmely notion under
Fed. R Cv. P. 59(e) as the operative determ nation.

B. Jurisdiction Wth Respect to the Notice of Determ nation

Dat ed Auqust 8, 2001

Respondent argues that the Court |acks jurisdiction to
review the notice of determnation issued to petitioner Paul L
H ckey on August 8, 2001, on the ground that petitioners’
Amendnent To Original Conplaint, filed with the District Court on
Septenber 10, 2001, was not filed within 30 days of the notice of
determ nation. W agree.

By virtue of section 7503, the 30-day filing period within
whi ch petitioner Paul L. H ckey had to challenge the notice of
determ nati on dated August 8, 2001, expired on Friday, Septenber
7, 2001, a date that was not a legal holiday in the District of
Col unmbi a. Thus, petitioners’ Amendment To Original Conplaint,

which was filed with the District Court on Monday, Septenber 10,
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2001, was not timely filed.* Nor does petitioners’ Amendrment To
Oiginal Conplaint relate back to their original Conplaint, filed
August 9, 2001. Fed. R CGv. P. 15(c)(2) provides that an
anendnent of a pleading relates back to the date of the origina
pl eadi ng when “the claimor defense asserted in the anmended
pl eadi ng arose out of the conduct, transaction, or occurrence set
forth in the original pleading”. It is well settled that each
taxabl e year “is the origin of a newliability and of a separate

cause of action.” Connissioner v. Sunnen, 333 U. S. 591, 598

(1948); see O Neil v. Conm ssioner, 66 T.C. 105, 107-108 (1976).

Accordingly, petitioners’ Amendnent To Original Conplaint, which
chal | enged respondent’s determ nation to proceed with collection
of petitioner Paul L. H ckey s taxes for 1998, does not relate
back to the original Conplaint, which challenged respondent’s
determ nation to proceed with collection of petitioners’ taxes
for 1996 and 1997.

Consistent with the preceding discussion, and this Court’s

hol ding in McCune v. Comm ssioner, 115 T.C. 114 (2000), it

follows that we nmust dismss this case for |ack of jurisdiction

with regard to the notice of determ nation dated August 8, 2001.

4 The record in this case provides no basis to concl ude
that petitioner Paul L. Hi ckey, a resident of Las Vegas, NV,
delivered his Amendnent To Original Petition to the D strict
Court other than by hand.



To reflect the foregoing,

An O der will be issued

granti ng respondent’s Mtion

to Dism ss for Lack of

Jurisdiction, as supplenented, in

part and denying such notion in

part.



