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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DEAN, Special Trial Judge: The petition in this case was

filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation). Respondent |ater issued a supplenental notice of

determ nation. The issue for decision is whether petitioners’
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tax liability is properly reported on their 2004 Federal incone
tax return.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Wen petitioners filed
their petition, they resided in Texas.

Petitioners tinely filed their 2004 Form 1040, U.S.
| ndi vi dual | ncone Tax Return, reporting tax due of $56, 320 after
consi deration of w thholdings. Petitioners failed to pay the tax
reported to be due on their 2004 return.

Upon recei pt of petitioners’ 2004 return respondent assessed
the reported tax due and issued to petitioners a notice of
Federal tax lien filing.

Petitioners tinmely requested a hearing pursuant to section
6320. Respondent issued his notice of determ nation denying
petitioners’ request for relief.

Petitioners later submtted an anended Federal incone tax
return for 2004 claimng: (1) Losses for Cheryl Elizabeth HIl’'s
(petitioner) “Real Estate Investor” business on Schedule C,

Profit or Loss From Business; and (2) a $10, 000 exception to the

10- percent additional tax on an early retirenment distribution
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pursuant to section 72(t) as first-tinme hone buyers.! On the
amended return, after consideration of prior wthhol di ngs
petitioners reported tax due of $15, 384.

After consideration of the 2004 anended return respondent
i ssued a suppl enental notice of determ nation to petitioners
denying in full their clains on the anended return.

During 2004 petitioner worked approxi mately 187 days as a
librarian at a | ocal elementary school. She spent tine after
school and on weekends | ooking for and researching rental real
estate properties.

| . Hone Pur chases

In 2003 petitioner purchased a hone in Georgia, and
petitioners, both of whomwere retired at the time, intended to
move into that home. Circunstances changed in 2004, however, and
petitioners instead decided to offer the hone for rent.

Later in 2004 petitioner purchased a second hone that was a
manuf actured honme. She originally purchased the hone for herself
and her husband but thereafter decided to offer this hone for
rent as well. She encountered considerable difficulty, however,
finding a suitable conmmunity for the manufactured hone. The
first location proved unsatisfactory, and the second | ocation was

unabl e to support her fully electrical manufactured hone.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.
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Because of the inability to find a satisfactory manufactured
home community, petitioner decided to purchase a tract of |and
for the home. Petitioner first purchased a 3-acre plot of |and
in Brazoria County, Texas, before realizing that she woul d be
unabl e to place her hone on the | and because the hone failed to
conply with the county’s wind restriction requirenents. She
purchased a second tract of land, an 11-acre plot, and was able
to place her hone on the land wi thout any (apparent)
conplication. She transported her manufactured honme four tines
in 2004 before finding property suitable for her hone.

Petitioner was unable to secure renters for the Georgia honme
and the manufactured hone in 2004; consequently, she did not earn
inconme fromrenting property during 2004.

1. Retirement Account Wt hdrawal s

In 2004 petitioners withdrew noney fromretirenent accounts
to fund various expenditures, including the purchase of a first
home. Petitioners realized that when an early distribution from
a retirenment account is used to purchase a hone by a first-tine
honme buyer, $10,000 of the distribution is excepted fromthe 10-
percent additional tax on early retirenment account distributions.
Accordingly, on their amended return petitioners clained that a
portion of a $65,000 distribution fromBrazos Valley Credit Union

gualified for the $10,000 exception. Respondent determ ned that



- 5 -
petitioners had al ready been granted the $10, 000 exception for
Franklin Tenpl eton Bank & Trust distributions in 2004.

OPI NI ON

Evidentiary Matters

In general, the Court conducts trials in accordance wth the
rules of evidence for trials without a jury in the U S District
Court for the District of Colunbia, and accordingly, follows the
Federal Rules of Evidence. Sec. 7453; Rule 143(a); d ough v.
Comm ssioner, 119 T.C 183, 188 (2002).

Respondent objects to several docunents petitioners
proffered into evidence.

A. Narrative Logs

Petitioner proffered narrative logs reflective of her rental
real estate activities throughout 2004. Respondent all eges that
the 1 ogs constitute inadm ssible hearsay.

Hearsay is a statenent, “other than one made by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” See Fed. R
Evid. 801(c).

Petitioner’s narrative |logs are reconstructive accounts she
drafted after respondent initiated the lien action. These
narrative |logs constitute inadm ssible hearsay unless sone
exception to the hearsay rule applies. Petitioner has not

denonstrated that an exception to hearsay exists under which the
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Court may admt the narrative logs; therefore, the narrative |ogs
wi |l be excluded. See Fed. R Evid. 803.

B. Real Estate Lien Note

Respondent objects to petitioner’s proffer of a real estate
lien note on the basis of authenticity.?

Rul e 901(a) of the Federal Rules of Evidence provides that
“The requirenment of authentication or identification as a
condition precedent to adm ssibility is satisfied by evidence
sufficient to support a finding that the matter in question is
what its proponent clainms.” Rule 901(b) of the Federal Rules of
Evi dence sets forth a nonexclusive list of “exanples of
aut hentication or identification conformng with the requirenents
of [Rule 901]”, none of which are relevant here.

The real estate lien note conprises five pages but appears
to consist of two separate inconplete docunents. Wen questioned
regardi ng the inconsistency of the docunents, petitioner
expl ai ned that she just gave respondent what she had and that she
had “no idea what that is.” The real estate lien note is
i nconpl ete and, because petitioner was unable to identify the
docunents or explain why the note appeared to consist of two
separate i nconpl ete docunents, respondent’s objection wll be

sust ai ned.

2Respondent further alleged that this docunent violates the
best evidence rule, but the Court need not consider this
ar gunent .
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C. Rat e and Paynent Schedul e

Respondent objects to the adm ssion into evidence of
petitioner’s nortgage rate and paynent schedul e on the basis of
rel evancy. ?

Rel evant evi dence neans evi dence havi ng any tendency to nmake
the existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence. Fed. R Evid. 401.

Petitioner seeks to introduce the rate and paynent schedul e,
whi ch she accessed in 2007, to denonstrate that she obtained a
nortgage in 2004 for her 1l1l-acre tract of land. She attenpted to
denonstrate that although she accessed the docunent in 2007, the
rate and paynent schedul e shows that she obtained a nortgage in
2004. The line to which petitioner directs the Court, however,
is blackened out and is therefore illegible. This docunent does
not contain |legible data relevant to the 2004 tax year and is
irrelevant for purposes of determ ning petitioner’s 2004 tax
liability. See id.

1. Burden of Proof

Section 7491(a) (1) provides that, subject to certain
limtations, where a taxpayer introduces credible evidence with

respect to a factual issue relevant to ascertaining the

3Respondent al so objected to the adm ssion of the docunent
into evidence on the basis of hearsay, authenticity, and the best
evi dence rul e.
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taxpayer’s tax liability, the burden of proof shifts to the
Comm ssioner with respect to that issue. Credible evidence is
evi dence the Court would find sufficient upon which to base a
decision on the issue in favor of the taxpayer if no contrary

evi dence were subm tted. Ruckrieqgel v. Comm ssioner, T.C Mno.

2006- 78.

Section 7491(a)(1) applies only if the taxpayer conplies
with the rel evant substantiation requirenents in the Internal
Revenue Code, maintains all required records, and cooperates with
the Comm ssioner with respect to wtnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2) (A and (B)
The taxpayer bears the burden of proving conpliance with the
conditions of section 7491(a)(2)(A) and (B). See, e.g.

Ruckriegel v. Comm ssioner, supra. Petitioners neither propose

facts to support their conpliance with the conditions of section
7491(a)(2) (A and (B) nor persuasively argue that respondent
bears the burden of proof on any issue because of section
7491(a)(1). We therefore conclude that section 7491(a)(1) does

not apply.

[11. De Novo Review of Underlying Tax Liability

Under section 6320(a) the Secretary is required to notify
the taxpayer in witing of the filing of a Federal tax lien and
informthe taxpayer of his right to a hearing. Section 6330(a)

simlarly provides that no | evy may be nade on a taxpayer’s
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property or right to property unless the Secretary notifies the
taxpayer in witing of his right to a hearing before the levy is
made. |If the taxpayer requests a hearing under either section
6320 or 6330, a hearing shall be held before an inpartial officer
or enployee of the Internal Revenue Service Ofice of Appeals.
Secs. 6320(b)(1), (3), 6330(b)(1), (3). At the hearing a
t axpayer may rai se any relevant issue, including appropriate
spousal defenses, challenges to the appropriateness of the
col lection action, and collection alternatives. Sec.
6330(c)(2)(A). A taxpayer is precluded fromcontesting the
exi stence or anount of the underlying tax liability unless the
taxpayer did not receive a notice of deficiency for the tax in
guestion or did not otherw se have an opportunity to dispute the
tax liability. Sec. 6330(c)(2)(B); see also Sego v.

Comm ssioner, 114 T.C. 604, 609 (2000). Where the validity of

the underlying tax liability is at issue in a collection review
proceedi ng, the Court will review the matter de novo. Goza V.

Comm ssioner, 114 T.C 176, 181-182 (2000).

Petitioners were entitled to challenge their underlying

l[itability in the hearing, see, e.g., Montgonery v. Conm SSioner,

122 T.C. 1 (2004); therefore, the Court considers de novo the

merits of petitioners’ chall enges.
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The deductibility of the | osses frompetitioner’s rental
properties on Schedul e C depends on whether she qualifies as a
real estate professional under section 469(c)(7).

Taxpayers are all owed deductions for certain business and
i nvest ment expenses under sections 162 and 212; however, section
469(a) generally disallows for the taxable year any passive
activity loss. A passive activity loss is defined as the excess
of the aggregate |losses fromall passive activities for the
t axabl e year over the aggregate inconme fromall passive
activities for that year. Sec. 469(d)(1). A passive activity is
any trade or business in which the taxpayer does not materially
participate. Sec. 469(c)(1l). Rental activity is treated as a
per se passive activity regardl ess of whether the taxpayer
materially participates. Sec. 469(c)(2), (4).

Under section 469(c)(7)(B), the rental activities of a
taxpayer in the real property business (real estate professional)
are not per se passive activities under section 469(c)(2) but are
treated as a trade or business subject to the materi al
participation requirenents of section 469(c). Sec. 1.469-
9(e)(1), Incone Tax Regs.

Under section 469(c)(7)(B), a taxpayer qualifies as a real
estate professional and is not engaged in a passive activity
under section 469(c)(2) if:

(1) nore than one-half of the personal services
performed in trades or businesses by the taxpayer during
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such taxabl e year are perfornmed in real property trades or
busi nesses in which the taxpayer nmaterially partici pates,
and
(1i) such taxpayer perforns nore than 750 hours of
services during the taxable year in real property trades or
busi nesses in which the taxpayer materially participates.
Unl ess the taxpayer elects to aggregate his interests, each of
the taxpayer’s interests in real estate is treated as a separate
activity.* Sec. 469(c)(7)(A).

In the case of a joint return, the sanme spouse nust satisfy
each requirenent. Sec. 469(c)(7)(B). Thus, if either spouse
qualifies as a real estate professional, the rental activities of
the real estate professional are not a per se passive activity
under section 469(c)(2). Instead, the real estate professional’s
rental activities would be treated as a passive activity under
section 469(c)(1) unless the taxpayer materially participated in
the activity. Mterial participation is defined as invol venent
in the operations of the activity that is regular, continuous,
and substantial. Sec. 469(h)(1).

Wth respect to the evidence that may be used to establish
hours of participation, section 1.469-5T(f)(4), Tenporary |nconme
Tax Regs., 53 Fed. Reqg. 5727 (Feb. 25, 1988), provides:

The extent of an individual’s participation in an

activity may be established by any reasonabl e neans.

Cont enpor aneous daily time reports, logs, or simlar
docunents are not required if the extent of such

“Petitioner did not elect to aggregate her rental real
estate interests.
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participation may be established by other reasonabl e neans.

Reasonabl e neans for purposes of this paragraph may include

but are not limted to the identification of services

performed over a period of tinme and the approxi mate nunber
of hours spent perform ng such services during such period,
based on appoi ntnent books, cal endars, or narrative
sumari es.

Petitioner’s rental real estate activity consisted of
research on and devel opnent of two rental properties, a hone
purchased in 2003 and a honme purchased in 2004, neither of which
was originally planned as a rental property. Petitioner worked
approximately 7.5 hours per day for 187 days, a total of 1,402.5
hours, as a school librarian in 2004. During those 187 working
days, she alleged, she devoted an additional 6 hours of her tinme
researching and devel oping her rental real estate activity. She
further asserts that on each vacation day, each Saturday and
Sunday, and each holiday, she devoted 8 hours to her rental real
estate activity. She estimated working a total of 2,840 hours on
her rental real estate activity during 2004. On the basis of
petitioner’s estimtes, she worked an average of over 11 hours a
day throughout 2004. Her estimate may have been bol stered by her
assunption that there are “72 weekends in a year”.

Petitioner clained that she spent nunerous hours each day
researching real estate property and devel opnment. Despite her
al | eged extensive research, as discussed supra, petitioner

encountered significant difficulty finding an appropriate

| ocation for her manufactured honme. |In addition, she presented
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little evidence as to the activities she devoted to her Ceorgia
home in 2004.

The met hods petitioner used to approxinate the tinme that she
spent performng rental services during 2004 are not reasonable
within the neani ng of section 1.469-5T(f)(4), Tenporary | ncone
Tax Regs., supra. Petitioner’s estimates are uncorroborated and
do not reliably reflect the hours that she devoted to her rental
real estate activity. Petitioner assigned hours to activities
years later, in preparation for trial, that were based solely on
her judgnent as to how nuch tinme the activities nmust have taken
her. This Court has previously noted that, while the regul ations
are sonmewhat anbi guous concerning the records to be nmintained by

t axpayers, they do not allow a postevent “ballpark guesstimte”.

Carlstedt v. Conm ssioner, T.C Meno. 1997-331; Speer V.

Conmi ssioner, T.C. Menp. 1996-323; Goshorn v. Comm ssioner, T.C.

Menmo. 1993-578.

The follow ng factors further dimnish the credibility and
accuracy of petitioner’s claim (1) The nunber of hours clai ned
appears excessive in relation to the tasks described, given the
anmount of tinme she worked as a librarian throughout the year; and
(2) the Ceorgia property and the manufactured home were vacant
during 2004.

Furthernore, the Court is not convinced that the hours

petitioner clainmed she spent on her rental real estate activity
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accounted for nore than one-half of the total hours of personal
services she perforned in a trade or business in 2004. She
therefore does not qualify as a real estate professional pursuant
to section 469(c)(7), and her rental activities during 2004 were
passive activities pursuant to section 469(c)(2).° Consequently,
petitioner’s passive activity |losses for 2004 are limted by
section 469.

A taxpayer who “actively participated” in a rental rea
estate activity may deduct a maxi mum | oss of $25, 000 per year
related to the activity. Sec. 469(i)(1) and (2). This exception
is fully phased out, however, when adjusted gross incone equals
or exceeds $150,000. Sec. 469(i)(3)(A). Petitioners reported
adj usted gross income of $312,981 for 2004; consequently, they
are not entitled to deduct any of the | osses associated with

petitioner’s rental real estate activity for the 2004 tax year.

Petitioner alleged that even if she is unable to deduct her
rental real estate activity |osses under section 469, she should
be entitled to deduct the costs of her rental real estate

activity under sections 212, 162 and/or 195.°

The Court need not deci de whether she materially
participated in her rental real estate activity. See sec.
469(c) (4).

6Sec. 469 limts the deductions that woul d ot herw se be
permtted under secs. 162 and 212. Because petitioner’s passive
activity deduction is limted pursuant to sec. 469, petitioner
may not deduct her expenses pursuant to secs. 162 and 212.
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Petitioner’s argunment that she is entitled to a deduction
pursuant to section 195 is m splaced. Section 195 provides that
no deduction shall be allowed for startup expenditures.
Therefore, even if she incurred startup costs associated with a
busi ness, she would not be entitled to a deduction pursuant to
section 195.

| V. Penalty for Early Wthdrawal From Pensi on

Section 72(t)(1) generally inposes a 10-percent additional
tax on early distributions from®“a qualified retirement plan (as
defined in section 4974(c)),” unless the distributions cone
wi thin one of several statutory exceptions.

Wth respect to the distribution at issue, the parties do
not dispute that petitioners’ accounts were qualified enpl oyee
retirement plans and that petitioner did not “roll over” her
di stributions pursuant to section 408(d)(3). Therefore, in order
for petitioner to prevail, she nust show that the distributions
fall under one of the exceptions under section 72(t)(2).

Wth respect to section 72(t), this Court has repeatedly
held that it is bound by the list of statutory exceptions

enunerated in section 72(t)(2). See, e.g., Arnold v.

Comm ssioner, 111 T.C 250, 255-256 (1998); Schoof v.

Comm ssioner, 110 T.C. 1, 11 (1998); dark v. Conmm ssioner, 101

T.C. 215, 224-225 (1993); Sw hart v. Conm ssioner, T.C Meno.

1998-407; Pulliamyv. Comm ssioner, T.C Menp. 1996-354; Roundy V.
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Comm ssioner, T.C Meno. 1995-298, affd. 122 F.3d 835 (9th G

1997) .

As relevant herein, section 72(t)(2)(F) exenpts
distributions fromthe early withdrawal additional tax to the
extent such distributions are qualified first-tinme hone buyer
distributions. See sec. 72(t)(2)(F), (8). The maxi num anmount of
a distribution that may be treated as a qualified first-time hone
buyer distribution is $10,000. Sec. 72(t)(8)(B). Any anount of
a distribution that petitioners received in excess of $10, 000
remai ns subject to the 10-percent additional tax required by
section 72(t). 1d.

Respondent al |l eges that petitioners were already granted the
$10, 000 exception and petitioners presented no argunent or
evi dence denonstrating that they had not already received the
$10, 000 exception as first-tinme honme buyers. Accordingly,

petitioners are not entitled to an additional $10, 000 exception.

V. Interest Abatenent’

Section 6404(e) (1) provides in pertinent part that the

Secretary may abate the assessnent of interest on: (1) Any

'Petitioners also requested an abatenent of penalties, but
the record does not show what penalties, if any, were assessed
agai nst them Accordingly, the Court is unable to determ ne
whet her they are entitled to an abatenent of penalties.
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deficiency attributable to any error or delay by an officer or
enpl oyee of the IRS in performng a mnisterial or manageri al
act;8® or (2) any paynent of any tax described in section 6212(a)
to the extent that any error or delay in such paynent is
attributable to such officer or enployee being erroneous or

dilatory in performng a mnisterial or managerial act.

A mnisterial act is a procedural or nechanical act that
does not involve the exercise of judgnment or discretion by the
Comm ssioner. Sec. 301.6404-2(b)(2), Proced. & Adm n. Regs.
Section 6404(e) provides a taxpayer relief only if no significant
aspect of the error or delay can be attributed to the taxpayer
and only after the Conmm ssioner has contacted the taxpayer in
writing about the deficiency or paynent in question. H Rept.
99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844 (“This
provi si on does not therefore permt the abatenent of interest for
the period of time between the date the taxpayer files a return
and the date the I RS commences an audit, regardless of the length
of that tinme period.”).

A managerial act is an admnistrative act that occurs during

the processing of a taxpayer’s case involving the tenporary or

8Petitioners do not have a deficiency but rather an
under paynent of tax. See secs. 6211, 6404(e)(1)(A). Therefore,
petitioners’ interest abatenent claimw || be determ ned under
sec. 6404(e)(1)(B). See secs. 6211, 6212(a).
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permanent | oss of records or the exercise of judgnent or
di scretion relating to managenent of personnel. Sec. 301.6404-
2(b)(1), Proced. & Adm n. Regs.

Petitioners allege that respondent’s refusal to accept their
2004 anended return was w thout justification and a denial of due
process. Even though the Conm ssioner has adm nistratively
permtted their use, the filing of an anended return is not a
matter of right, as there is no statutory provision expressly

aut horizing one to be filed. Badaracco v. Conm ssioner, 464 U. S

386, 393 (1984). Acceptance of an anended return has repeatedly
been held to be a matter which is within the discretion of the

Conmi ssi oner. Colvin v. Conmi ssioner, T.C. Menp. 2004-67, affd.

122 Fed. Appx. 788 (5th Cr. 2005).

Furthernore, petitioners have failed to identify a
m ni sterial or managerial delay by an I RS enpl oyee that caused
themto forgo naking paynents on their incone tax liability.
They self-reported their inconme tax liability and chose to forgo
maki ng paynents to pursue alternative avenues of relief.
Accordingly, the Court is unable to conclude that any delay in
paynment on petitioners’ account was not due in significant part
to their own act of nonpaynent. See sec. 6404(e)(1)(B)
Petitioners’ request for an abatenent of interest is denied.

As petitioners nmade no allegation in the petition that

respondent abused his discretion in filing the disputed tax |ien,
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that the proposed nethod of collection is inappropriate, or that
there is any spousal defense, the Court holds for respondent.

To reflect the foregoing,

Deci sion will be entered

for respondent.




