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Ps transferred D stock of substantial value to a
newly fornmed famly |limted partnership and then nmade
gifts of limted partnership units (LP units) to a
custodi an for one of their children and in trust for
the benefit of all of their children. Ps made a | arge
gift in 1999 and smaller gifts in 2000 and 2001. In
valuing the gifts for Federal gift tax purposes, they
appl i ed substantial discounts for mnority interest
status and | ack of marketability. Wth respect to the
1999 gift, R argues that the gift should be treated as
an indirect gift of D shares and not as a direct gift
of LP units. For all of the gifts treated as gifts of
LP units, R argues that the restrictions in the
partnership agreenment on a limted partner’s right to
transfer her interest should be disregarded pursuant to
. R C. sec. 2703(a)(2). R also disagrees wth Ps’
application of discounts.

1. Held: The limted partnership was forned and
t he shares of D stock were transferred to it alnost 1
week in advance of the 1999 gift, so that, on the facts
before us, the transfer cannot be viewed as an indirect
gift of the shares to the donees under sec. 25.2511-
1(a) and (h)(1), G ft Tax Regs.
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2. Held, further, the 1999 gift may not be vi ewed
as an indirect gift of the shares to the donees under
the step transaction doctrine.

3. Held, further, in valuing the gifts, the
transfer restrictions are disregarded pursuant to
. R C. sec. 2703(a)(2).

4. Held, further, values of the gifts determ ned.

John W Porter, Stephanie Loom s-Price, and J. G aham

Kenney, for petitioners.

Lillian D. Brignman and Richard T. Cunmmi ngs, for respondent.

HALPERN, Judge: By separate notices of deficiency (the
notices), respondent determ ned deficiencies in each petitioner’s
Federal gift tax of $205,473, $8,793, and $16,009 for 1999, 2000,
and 2001, respectively. In response to the notices, petitioners
jointly filed a single petition. Respondent answered, and, by
anmendnent to answer, he increased by $2,304 and $13, the
deficiencies he had determ ned for each petitioner for 1999 and
2001, respectively.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions, the principal issues for decision are (1)
whet her petitioners’ transfer of assets to a famly limted
partnership constitute an indirect gift to another nenber of the

partnership; (2) if not, whether, in valuing the gifts of limted
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partner interests that are the subject of this litigation, we
nmust disregard certain restrictions on the donees’ rights to sel
those interests; and (3) assum ng that we nust val ue those
i nterests, those val ues.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, with acconpanying exhibits, is
i ncorporated herein by this reference. Petitioners resided in
St. Paul, Mnnesota, at the tine they filed the petition.

Backgr ound

Petitioners are husband and wife. They have four m nor
children, the initials of whose first names are L., C., V., and
. (collectively, the children).

Petitioner Thomas H Hol man, Jr. (Ton), was enpl oyed by Del
Computer Corp. (Dell) from Cctober 1988 through Novenber 2001.
Wil e enpl oyed by Dell, Tomreceived substantial stock options,
sonme of which he has exercised. Tom and petitioner KimD.L.

Hol man (Ki m have purchased additional shares of Dell stock.

In 1996 and 1997, as their net worth increased, petitioners
grew nore concerned with managing their wealth, particularly as
their wealth mght affect the children

Texas UTMA Accounts

Begi nning in 1996, when they lived in Texas, and conti nui ng
t hrough early 1999, petitioners nmade annual gifts of Dell stock
to three custodial accounts under the Texas Uniform Transfer to

M nors Act (Texas UTMA), one for each of their then three
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daughters, L., C, and V. Tom served as custodian for the three
Texas UTMA accounts until August 1999, when, for estate planning
reasons, he resigned and was replaced by his nother, Janelle S
Hol man (Janelle). At the time of his resignation, each of the
Texas UTMA accounts held 10,030 shares of Dell stock.

Move to M nnesota and Di scussions with M. LaFave

I n August 1997, the Holman famly noved from Texas to St.
Paul , M nnesota. At that time, petitioners had no wlls.

In late 1997, petitioners net with business and estate
pl anni ng attorney E. Joseph LaFave (M. LaFave) to discuss estate
pl anni ng and weal th managenent issues. They continued those
di scussions wwth M. LaFave and with others over the next 2
years. They recogni zed that they were weal thy, and they
anticipated transferring substantial wealth to the children.
They wi shed to make the children feel responsible for the wealth
they expected themto receive. They discussed with M. LaFave
and ot hers various ways sinmultaneously to nmeet their goals of
transferring their wealth to the children and maki ng the children
feel responsible for that wealth. They learned from M. LaFave
about famly limted partnerships. M. LaFave discussed with
petitioners formng a partnership, contributing property to it,
and making gifts of interests in the partnership to (or for the
benefit of) the children. M. LaFave described, and Tom
understood, the gift tax savings fromval uation di scounts that
could result if Tommade gifts of limted partner interests

rather than gifts of sonme or all of the property contributed to
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the partnership. Tom discussed those tax savings with Kim
Tom s understandi ng of the potential for gift tax savings played
arolein his decision to forma famly Iimted partnership and
make gifts (indirectly) to the children of limted partner
interests. Tom had four reasons for forming a famly limted
partnership: “very long-termgrowh”, *“asset preservation”,
“asset protection”, and “education”. At trial, he el aborated:

Long-term asset growh to us neans that we’re | ooking

at assets for the benefit of the famly over decades.

Preservation really neans that we wanted a vehicle

where our children woul d be denotivated and

di sincentivized to spend the assets. Protection — we

were worried that the assets that the girls would

eventually cone into would be sought after by third

party people, friends, spouses, potential creditors.

The fourth one [education] is interesting in that we

want ed sonet hing that we could use to educate our

daught ers on busi ness nanagenent concerns.
He further el aborated on his understanding of asset preservation:
“The preservation of capital is inportant to us. W did not want
our daughters to just go blow this noney.” And: “[We really
are concerned about negatively affecting their lives with the
weal th, so by creating a partnership, we can establish a vehicle
that preserves the wealth and such that the kids won't go off and
spend it.” Asset preservation notivated Tomto include transfer
restrictions in the limted partnershi p agreenent descri bed
infra. He testified with respect to those restrictions:
“Remenber, the big goal of this thing is to preserve the assets
and to disincentivize the girls fromgetting rid of these assets,

spendi ng these assets, feeling entitled to these assets.”



M nnesota UTMA Account

., the Hol mans’ youngest daughter, was born in June 1999.
I n August 1999, Tom opened an account at Dean Wtter (now Mrgan
Stanl ey Dean Wtter; hereafter, MSDW for |.’s benefit. He
opened the account under the M nnesota Uniform Transfers to
M nors Act (M nnesota UTMA). Janelle was appoi nted custodi an.
Tom caused MSDWto transfer 30 shares of Dell stock to that
account on August 16, 1999.
Wlls

On Novenber 2, 1999, petitioners executed wills prepared by
M. LaFave.
The Trust

M. LaFave drafted an agreenent (the trust agreenent)
establishing “The Hol man Irrevocabl e Trust U A dated Septenber
10, 1999” (the trust). The trust agreenment nanes petitioners as
grantors, Janelle as trustee, and the children as the primary
beneficiaries. Petitioners executed the trust agreenent on
Novenber 2, 1999, and Janelle executed it on Novenber 4, 1999.
The trust agreenent provides that it is effective as of Septenber
10, 1999. Previously, on August 3, 1999, Tom had opened an
account at MSDWfor the to-be-established trust. Tom caused MSDW
to transfer 100 shares of Dell stock and $10,000 to that account

on August 16, 1999.



The Hol man Limted Partnership

An attorney in M. LaFave' s office drafted an agreenent (the
partnership agreenent) to establish the Holman Limted
Partnership (the partnership), a Mnnesota |limted partnership.
The partnership agreenent recites that petitioners are both
general and limted partners and Janelle, as trustee of the trust
(as trustee) and as custodi an, separately, for each of the
children, is alimted partner. Tom suggested changes to
prelimnary drafts of the partnership agreenent to insure that
his goals of long-termgrowh, asset preservation, asset
protection, and education were reflected in the final agreenent.
Petitioners executed the partnership agreenent on Novenber 2,
1999. Janelle executed it thereafter.

Novenber 2, 1999, Transfers

On Novenber 2, 1999, Janelle, as trustee, caused MSDWto
transfer 100 shares of Dell stock fromthe trust’s account to a
new MSDW account established for the partnership (the
partnership’s account). On that same date, Tom caused MSDWto
transfer 70,000 shares of Dell stock owned one-half by him and
one-half by Kim from another MSDW account to the partnership’s
account. In exchange for their contributions to the partnership,
petitioners and Janelle, as trustee, received the follow ng

general and limted partner interests:!?

! Each contributor received an interest in the partnership
equal to the nunber of Dell shares contributed by that individual
di vided by the total nunber of Dell shares contributed by all of
the individuals. |In that respect, no distinction was drawn

(continued. . .)
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Table 1
Shares of Dell Part nership

Par t ner Cl ass St ock Contri but ed Units % Owned
Tom Gener al 625 89. 16 0. 89
Kim Gener al 625 89. 16 0. 89
Tom Limted 34, 375 4,903.71 49. 04
Ki m Limted 34, 375 4,903.71 49. 04
Tr ust Limted 100 14. 26 0.14

Tot al 70, 100 10, 000. 00 100. 00

The partnership was formed on Novenmber 3, 1999, pursuant to
the partnership agreenent and the | aws of M nnesota, when a
certificate of limted partnership for it was filed with the
M nnesota secretary of state.

Since its creation, the partnership has been a validly
exi sting Mnnesota |limted partnership.

Part nershi p Agr eenent

The follow ng are anong the provisions of the partnership
agreenent :

1.6 Famly. “Famly” nmeans Thomas H. Hol man, Jr.
and KimD. L. Holman and their descendants.

1.7 Famly Assets. “Famly Assets” nean al
property owned by the Famly, individually, in trust or
in conbination with others, which has been contri buted
to or acquired by the Partnership.

* * * * * * *

3.1 Purposes. The purposes of the Partnership
are to make a profit, increase wealth, and provide a
means for the Famly to gain know edge of, manage, and
preserve Fam |y Assets. The Partnership is intended to
acconplish the foll ow ng:

Y(...continued)
bet ween general and limted partner interests.
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(1) mintain control of Famly Assets;

(2) consolidate fractional interests in Famly
Assets and realize the efficiencies of
coordi nated i nvest ment managenent;

(3) increase Famly wealth;

(4) establish a nmethod by which gifts can be nade
w thout fractionalizing Famly Assets;

(5) continue the ownership of Famly Assets and
restrict the right of non-Famly persons to
acquire interests in Famly Assets;

(6) provide protection to Famly Assets from
clainms of future creditors against Famly
menber s;

(7) provide flexibility in business planning not
avai l abl e through trusts, corporations, or
ot her business entities;

(8) facilitate the admnistration and reduce the
cost associated with the disability or
probate of the estates of Fam |y menbers; and

(9) pronote the Famly’ s know edge of and
communi cati on about Fam |y Assets.

* * * * * * *

6.1 Mnagenent. The General Partners shall have
excl usi ve managenent and control of the business of the
Part nershi p, and all decisions regarding the nanagenent
and affairs of the Partnership shall be nade by the
General Partners. * * * [Specifically,] they shal
have the power and authority * * * :

(1) to determne the investnents and invest nent
strategy of the Partnership;

* * * * * * *

8.4 No Wthdrawal. No Limted Partner may
w thdraw fromthe Partnership except as may be
expressly provided in this Agreenent.

* * * * * * *

9.1 Assignnent of Interest. A Limted Partner
may not w thout the prior witten consent of al
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Partners assign (including by encunbrance), whether
voluntarily or involuntarily, all or part of his or her
Interest in the Partnership, except as permtted by
this Agreenent. * * *

9.2 Permtted Assignnments. A Limted Partner may
assign all or any portion of his or her Interest in the
Partnership to a revocable trust the entire benefici al
interest of which is owned by the Partner. 1In
addition, a Limted Partner may assign all or any
portion of his or her Interest in the Partnership, at
any time or fromtine to time, during lifetinme or upon
death, to a Fam |y nenber; to a custodian for a Famly
menber under an applicable Uniform Transfers to M nors
Act; to another Partner; or to trustees, inter vivos or
testanmentary, holding property in trust for Famly
menbers (notw thstandi ng that sonmeone who is not a
Fam |y nmenber may al so be a beneficiary of such trust.)
* %

*

9.3 Acquisition of Partnership Interest in Event
of Non-Permtted Assignnent. |f an assignment of a
Partnership I nterest occurs which is prohibited or
rendered void by the terns of this Agreenent, but the
CGeneral Partners determ ne that such assignnent is
nevert hel ess effective according to then applicable
| aw, {2 the Partnership shall have the option (but not
the obligation) to acquire the Interest of the assignee
or transferee upon the following terns and conditions:

(1) The Partnership will have the option to
acquire the Interest by giving witten notice
of its intent to purchase to the transferee
or assignee within ninety (90)days fromthe
date the Partnership is notified in witing
of the transfer or assignnent.

(2) Unless the Partnership and the transferee or
assi gnee agree otherw se, the purchase price
for the Interest, or any fraction to be
acquired by the Partnership, shall be its
fair market val ue based upon the assignee’s
right to share in distributions fromthe
Part nershi p, as determ ned by an apprai sal
performed by an i ndependent apprai ser
sel ected by the General Partners.

2 As exanpl es of assignnments of a partnership interest that
woul d be violative of the partnership agreenment but stil
effective, petitioners suggest transfers upon death or divorce of
alimted partner and a transfer to a creditor.
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(4)

(5)

(6)

(7)
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The val uation date for the determ nation of
the purchase price of the Interest will be
the date of death in the case of an

assi gnnent due to death or, in all other
cases, the first day of the nonth follow ng
the nonth in which the Partnership is
notified in witing of the assignnment.

The cl osing of the purchase of the Interest
shall occur no later than one hundred eighty
(180) days after the valuation date, as
defined in (3) above.

In order to reduce the burden upon the
resources of the Partnership, the Partnership
wi |l have the option, to be exercised in
writing delivered at closing, to pay ten
percent (10% of the purchase price at

cl osing and pay the bal ance of the purchase
price in five (5) equal annual installnents
of principal (or equal annual installnents
over the remaining termof the Partnership if
| ess than five (5) years), together with
interest at the Applicable Federal Rate (as
that termis defined in the Code) which is in
effect for the nmonth in which the closing
occurs. The first annual installnment of
principal, with accrued interest, will be due
and payabl e exactly one year after the date
of closing, and subsequent annual

install ments of principal, with accrued
interest, will be due and payabl e each year
thereafter on the anniversary date of the
closing until five (5) years after the date
of closing (or shorter term if applicable),
when the remai ni ng anount of the obligation,
wi th unpaid accrued interest, shall be paid
in full. The Partnership will have the right
to prepay all or any part of the remaining
obligation at any time w thout penalty.

By consent of the Partners (other than the
Part ner whose interest is to be acquired),
the General Partners may assign the
Partnership’s option to purchase to one or
nore Partners and when done, any rights or
obl i gations inposed upon the Partnership wll
i nstead becone, by substitution, the rights
and obligations of such Partners.

| f the option to purchase under this
paragraph 9.3 is not exercised, the assignee



- 12 -

may retain the assigned Interest provided the
assignee agrees in witing to be bound by the
terms and conditions of this Agreenent. The
assi gnee shall not becone a Limted Partner
unl ess all of the other Partners consent,

whi ch consent may be granted or withheld in
their sole discretion, and the other
conditions for adm ssion contained in this
Article I X are satisfied. The rights of an
assi gnee who does not becone a Limted
Partner shall be imted to the right to
receive, to the extent assigned, only the
distributions to which the assignor would be
entitled under this Agreenent.

* * * * * * *

12.1 Events Causing Dissolution. The Partnership
shal | be dissolved and its affairs shall be wound up
upon the first to occur of the foll ow ng:

(1) on Decenber 31, 2049, * * * ;

* * * * * * *

(4) witten consent of all Partners; * * *

* * * * * * *

Novenmber 8, 1999, G ft

As of Novenber 8, 1999, petitioners nmade a gift of limted
partner interests (LP units) in the partnership to Janelle, both
as custodian for |. under the Mnnesota UTMA and as trustee.
Apparently, the gift to Janelle as custodian for |I. was one step
in petitioners’ plan to equalize gifts anong their daughters.
Each petitioner transferred (1) 713.2667 LP units (together,
1,426.5334 LP units) to Janelle as custodian for |I. and (2)
3,502.6385 LP units (together, 7,005.367 LP units) to Janelle as
trustee. As a result of that gift, the partnership was owned as

foll ows:
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Table 2
Par t ner shi p

Par t ner Cl ass Units % Owned

Tom Gener al 89. 16 0. 89
Kim Gener al 89. 16 0. 89
Tom Limted 687. 76 6. 88
Ki m Limted 687. 76 6. 88
Tr ust Limted 7, 019. 63 70. 20
| . Custodi anship Limted 1,426.53 14. 26
Tot al 10, 000. 00 100. 00

Each petitioner tinely filed a Form 709, United States G ft
(and Ceneration-Ski pping Transfer) Tax Return, for 1999, electing
to split gifts (i.e., treating gifts nade to third parties as
bei ng made one-half by each spouse) and reporting the fair market
val ue of the Novenber 8, 1999, transfer of LP units from each
petitioner (one-half of the total gift) as $601, 827 on the basis
of an independent appraisal of the LP units transferred. The
apprai ser nmaki ng that appraisal applied a discount of 49.25
percent to the partnership’ s net asset value (the value of the
Dell shares) in reaching his conclusion as to the value of 1 LP
unit on Novenber 8, 1999.
Decenber 13, 1999, Transfers

On Decenber 13, 1999, MsDWtransferred 10,030 shares of Del
stock to the partnership s account from each of three custodi al
accounts maintained for L., C, and V. under the Texas UTMA

Al so on Decenber 13, 1999, MsDWtransferred 30 shares of
Dell stock to the partnership s account fromthe custodi al

account maintained for |I. under the M nnesota UTMA
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As a result of those transfers, the partnership owned
100, 220 shares of Dell stock, and the partners held interests in

the partnership as foll ows:?

Table 3
Par t ner shi p

Par t ner d ass Units % Onned

Tom CGener al 89. 16 0. 62
Ki m CGener al 89. 16 0. 62
Tom Limted 687.76 4.81
Ki m Limted 687. 76 4.81
Tr ust Limted 7,019. 63 49. 10
| . Custodi anship Limted 1, 430. 81 10.01
L. Custodi anship Limted 1, 430. 81 10.01
C. Cust odi anship Limted 1,430.81 10.01
V. Custodi anship Limted 1,430.81 10.01
Tot al 14, 296. 71 100. 00

January 4, 2000, G ft

As of January 4, 2000, petitioners transferred 469.704 LP
units to Janelle as custodian, one quarter (117.426 LP units) for
each of the daughters.

As a result of those transfers, interests in the partnership

were held as foll ows:

3 Janelle, as custodian for the various custodi al accounts,
received a limted partner interest in the partnership equal to
t he nunber of Dell shares contributed fromeach account divided
by the total nunber of Dell shares contributed then, or before,
by all of the partners.
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Table 4
Par t ner shi p
Par t ner d ass Units % Onned
Tom CGener al 89. 16 0. 62
Ki m CGener al 89. 16 0. 62
Tom Limted 452.91 3.17
Ki m Limted 452.91 3.17
Tr ust Limted 7,019. 63 49. 10
| . Custodi anship Limted 1,548. 24 10. 83
L. Custodi anship Limted 1,548. 24 10. 83
C. Cust odi anship Limted 1,548. 24 10. 83
V. Custodi anship Limted 1,548. 24 10. 83
Tot al 14, 296. 73 100. 00

Each petitioner tinely filed a Form 709 for 2000, electing
to split gifts and reporting the fair market value of the January
4, 2000, transfer of LP interests fromeach petitioner (one-half
of the total gift) as $40,000 on the basis of an independent
appraisal of the LP interests transferred (which, as with the
apprai sal of the 1999 gift, applied a discount of 49.25 percent
to the partnership’s net asset value to determ ne the value of 1
LP unit on January 4, 2000).

January 5, 2001, Transfers

On January 5, 2001, petitioners contributed an additional
10,880 shares of Dell stock to the partnership (allocated as
5,440 from each), and each received 1,552.07 new LP units, which
i ncreased each of their Iimted partner interests in the

partnership by 4.58 percent.
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As a result of those transfers, the partnership owned
111, 100 shares of Dell stock, and the partners held interests in

the partnership as follows:*

Table 5
Par t ner shi p

Par t ner d ass Units % Owned

Tom Cener al 89. 16 0. 56
Ki m Cener al 89. 16 0. 56
Tom Limted 1,229. 08 7.75
Ki m Limted 1, 229.08 7.75
Tr ust Limted 7,019. 63 44. 29
| . Custodi anship Limted 1,548. 24 9.77
L. Custodi anship Limted 1,548. 24 9.77
C. Cust odi anship Limted 1,548. 24 9.77
V. Custodi anship Limted 1,548. 24 9.77
Tot al 15, 849. 07 99. 99

February 2, 2001, G ft

As of February 2, 2001, petitioners transferred 860.772 LP
units to Janelle as custodian, one quarter (215.193 LP units) for
each of the daughters.

As a result of those transfers, interests in the partnership

were held as foll ows:

4 Petitioners received limted partner interests equal to
t he nunmber of Dell shares contributed by each divided by the
total nunber of Dell shares contributed then, or before, by al
of the partners.
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Table 6
Par t ner shi p

Par t ner d ass Units % Onned

Tom Cener al 89. 16 0. 56
Ki m Cener al 89. 16 0. 56
Tom Cener al 798. 70 5.04
Ki m Limted 798. 70 5.04
Tr ust Limted 7,019. 63 44. 29
| . Custodi anship Limted 1,763.43 11.13
L. Custodi anship Limted 1,763.43 11.13
C. Cust odi anship Limted 1,763.43 11.13
V. Custodi anship Limted 1,763.43 11.13
Tot al 15, 849. 07 100. 01

Each petitioner tinely filed a Form 709 for 2001, el ecting
to split gifts and reporting the fair market value of the
February 2, 2001, transfer of LP interests fromeach petitioner
(one-half of the total gift) as $40,000 on the basis of their
estimates of the value of the transferred interests in the |ight
of prior independent appraisals of LP interests transferred.

Assets and Operation of the Partnership

Upon formation of the partnership, Tom had no i medi ate pl an
other than that it would hold the Dell shares it had received.
At no time fromformation through 2001 did the partnership have a
busi ness pl an.

The partnership has no enpl oyees and no tel ephone listing in
any directory.

At formation and on each of the dates for valuing the
transfers here in question, the partnership’s assets consisted

solely of shares of stock of Dell.
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Fromthe formation of the partnership through 2001, the
partnership prepared no annual statenents.

At the tinme Tom decided to create the partnership, he had
plans to nmake the gifts of LP units that were made in 1999, 2000,
and 2001.

The partnership had no incone to report, and it filed no
Federal incone tax return for 1999, 2000, or 2001.

On Decenber 5, 2001, the partnership received $67,573.84 on
the sale of covered call options on sone of its Dell shares.

That transaction was not reportable for Federal incone tax
purposes until the follow ng year, when the options expired.

Val ues of Dell Shares

For the dates indicated, the high, |ow average, and closing

prices of a share of Dell stock were as follows:

Table 7
Dat e Hi gh Low Aver age d osing
Nov. 2, 1999 $41. 19 $40. 13 $40. 660 $41. 1875
Nov. 8, 1999 40. 94 39.31 41. 125 40. 1250
Jan. 4, 2000 49, 25 46. 50 47. 875 46. 6250
Feb. 2, 2001 27.25 25. 00 26. 125 25. 1875
The Notices

As pertinent to the issues before us, in support of each
notice, respondent nade the follow ng adjustnments with respect to

the gifts of LP units described above:
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Tabl e 8

Gfts of LP Units

Respondent’ s

Year Det er m ned Val ue Reported Val ue | ncr ease
1999 $1, 184, 684 $601, 827 $582, 857
2000 78,912 40, 000 38,912
2001 78, 760 40, 000 38, 760

Respondent expl ained those adjustnents for 1999 as foll ows:

(1) It is determned that the transfer of assets to
the Holman Limted Partnership, [sic] is in
substance an indirect gift within the neani ng of
| . R C. Section 2511 of the assets to the other
partners.

(2) Alternatively, it is determned that in substance
and effect the taxpayer’s interest in Hol man
Limted Partnership is nore anal ogous to an
interest in a trust than to an interest in an
operating busi ness, and should be val ued as such
for federal transfer tax purposes.

(3) Alternatively, it is determned that the
transferred interest in the Holman Limted
Part nershi p should be val ued without regard to any
restriction on the right to sell or use the
partnership interest wwthin the neaning of I.R C
Section 2703(a)(2).

(4) Alternatively, it is determined that certain
restrictions on liquidation of the Holman Limted
Partnership interests contained in the articles of
organi zati on and operating agreenent should be
di sregarded for val uation purposes pursuant to
|. R C. Section 2704(b).

(5 Alternatively, it is determned that the fair
mar ket val ue of such gifts is $871,971. 00, after
al | omance of a discount for lack of marketability
or mnority interest of 28%

Respondent’ s expl anati ons of his adjustments for 2000 and

2001 are the sane except that, in the fifth alternative, the
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determ nation of the fair market value of the gifts is $56, 817
and $56, 707 for 2000 and 2001, respectively.

OPI NI ON

| nt r oducti on

Petitioners transferred Dell stock of substantial value to a
newly fornmed famly limted partnership and then nmade gifts of
[imted partnership units in the partnership (LP units) to a
custodi an for one of their children and in trust for the benefit
of all of their children. Petitioners made a large gift in 1999
and smaller gifts in 2000 and 2001 (collectively, the gifts;

i ndi vidually, the 1999, 2000, or 2001 gift, respectively). In
valuing the gifts for Federal gift tax purposes, they applied
substantial discounts for mnority interest status and | ack of
marketability. Wth respect to the 1999 gift, respondent argues
that the gift should be treated as an indirect gift of Del
shares and not as a direct gift of LP units. For all of the
gifts treated as gifts of LP units, respondent argues that the
restrictions contained in the partnership agreenent on a limted
partner’s right to transfer her interests in the partnership
shoul d be di sregarded pursuant to section 2703(a)(2). Respondent
al so disagrees with petitioners’ application of discounts.
Respondent has abandoned his reliance on section 2704(b)
(“Certain restrictions on liquidation disregarded.”), and he no
| onger argues that the partnership should be treated as if it
were a trust. W shall address respondent’s renai ning argunents

in turn.



1. Indirect Gfts

A, Law

Section 2501(a) inposes a tax on the transfer of property by
gift during the year. The tax is inposed on the values of the
gifts made during the year. See sec. 2502(a). The anobunt of a
gift of property is the value thereof on the date of transfer.
See sec. 2512(a). That value of a gift of property is determ ned
by the value of the property passing fromthe donor and not
necessarily by the nmeasure of enrichnent resulting to the donee
fromthe transfer. Sec. 25.2511-2(a), Gft Tax Regs. Were
property is transferred for | ess than adequate and ful
consideration in noney or noney’'s worth (hereafter, sinply,
adequat e consideration), then the excess of the value of the
property transferred over the consideration received is generally
deened a gift. See sec. 2512(b). The gift tax applies whether
the gift is direct or indirect. Sec. 2511(a). Section 25.2511-
1(h) (1), Gft Tax Regs., illustrates an indirect gift nmade by a
sharehol der of a corporation to the other sharehol ders of the
corporation. The sharehol der transfers property to the
corporation for |ess than adequate consideration. The regul ation
concludes that, generally, such a transfer represents gifts by
t he sharehol der to the other individual shareholders to the
extent of their proportionate interests in the corporation.
Simlarly, if a partner transfers property to a partnership for
| ess than adequate consideration, the transfer generally wll be

treated as an indirect gift by the transferor to the other
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partners. See, e.g., Shepherd v. Comm ssioner, 115 T.C. 376, 389

(2000), affd. 283 F.3d 1258 (11th Cr. 2002). Indeed, in
affirmng the Tax Court, the Court of Appeals said: “[Jifts to
a partnership, like gifts to a corporation, are deened to be
indirect gifts to the stakeholders ‘to the extent of their
proportionate interests’ in the entity. See * * * [sec. 25.2511-

1(h) (1), Gft Tax Regs.].” Shepherd v. Conm ssioner, 283 F.3d at

1261.

B. Parties’ Arqunents

1. Respondent’s Indirect Gft Argunents

Respondent’ s argunments are sinple and straightforward:

The gift tax is inposed on the donor, and is based
on the value of the transferred property on the date of
the gift. * * * Here, the property that passed from
the donors is Dell stock, not the * * * LP units.
Therefore, Tomand Kims transfers of Dell stock, not
the * * * LP units, as of Novenber 8, 1999, are taxed
under the ternms of 8§ 2501(a)(1).

Alternatively, the formation, funding, and gifts
of * * * LP units dated as of Novenber 8, 1999 are
steps of an integrated donative transaction. Once the
internmedi ate steps are col lapsed, Tomand Kims gifts
are gifts of Dell stock in the formof * * * LP units.

*

* %

2. Petitioners’ Responses

Petitioners’ responses are equally sinple and
strai ghtforward:

First, no donative transfer occurred on formation
of the Partnership because each partner contri buted
Dell stock to the Partnership, and each received
interests in the Partnership precisely in proportion to
the assets contributed by each. Further, because the
Partnership was clearly and properly established under
M nnesota | aw on Novenber 3, 1999, Petitioners’ gifts
of Partnership interests on Novenber 8, 1999, to the
Trust and to the M nnesota UTMA Account cannot
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constitute indirect gifts of the Dell stock owned by
the Partnership on that date.

C. Di scussi on

1. A Gft to the Partners on Account of a Transfer to
t he Partnership

Respondent’s first alternative indirect gift argunent
invokes the illustration in section 25.2511-1(h) (1), Gft Tax
Regs., of an indirect gift nade by a sharehol der of a corporation
to the other shareholders of the corporation. The regulation
concl udes that, generally, where a sharehol der transfers property
to a corporation for |ess than adequate consideration, the
transfer represents gifts by the shareholder to the other
sharehol ders to the extent of their proportionate interests in
the corporation. Respondent asks us to conpare the facts at hand

to the facts in Shepherd and in Senda v. Conm ssioner, T.C Meno.

2004- 160, affd. 433 F.3d 1044 (8th G r. 2006), in both of which
we concluded that transfers by a partner to a partnership were
indirect transfers to the other partners.

| n Shepherd v. Comm ssioner, 115 T.C. at 380-381, the

t axpayer transferred real property and shares of stock to a newy
formed famly partnership in which he was a 50-percent owner and
his two sons were each 25-percent owners. Rather than allocating
contributions to the capital account of the contributing partner,
t he partnershi p agreenent provided that any contributions would
be allocated pro rata to the capital accounts of each partner
according to ownership. 1d. at 380. Because the contributions

were reflected partially in the capital accounts of the
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noncontri buting partners, the values of the noncontributing
partners’ interests were enhanced by the contributions of the
t axpayer. Accordingly, we held that the transfers to the
partnership were indirect gifts by the taxpayer to his sons of
undi vi ded 25-percent interests in the real property and shares of
stock. [d. at 389.

In Senda v. Conmi ssioner, supra, the Conm ssioner contended

that the taxpayers’ transfers of shares of stock to two famly
[imted partnerships, coupled with their transfers of limted
partner interests to their children, were indirect gifts of the
shares to those children. 1In both instances, the stock transfers
and the transfers of the partnership interests occurred on the
sane day. W said that the taxpayers’ transfers of shares were
simlar to the transfer of property in the Shepherd case: “In
both cases, the value of the children’s partnership interests was
enhanced by their parents’ contributions to the partnership.” W
rejected the taxpayers’ attenpt to distinguish the Shepherd case
on the ground that they first funded the partnership and then
transferred the partnership interests to their children. W
found: “At best, the transactions were integrated (as asserted
by respondent) and, in effect, simultaneous.” W held that the
taxpayers’ transfers of the shares of stock to the two
partnerships were indirect gifts of the shares to their children.
The facts in the instant case are distinguishable fromthose
of both the Shepherd and Senda cases. On Novenber 3, 1999, the

partnership was fornmed, petitioners transferred 70,000 Del
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shares to the partnership, and Janelle, as trustee, transferred
100 Dell shares to the partnership. On account of those
transfers, petitioners and Janelle received partnership interests
proportional to the nunber of shares each transferred to the
partnership. It was not until Novenmber 8, 1999, that petitioners
are deened to have nmade (and, on that date, they did nake)® a
gift of LP units to Janelle, both as custodian for |I. under the
M nnesota UTMA and as trustee. Petitioners did not first
transfer LP units to Janelle and then transfer Dell shares to the
partnership, nor did they sinmultaneously transfer Dell shares to
the partnership and LP units to Janelle. The facts of the
Shepherd and Senda cases are materially different fromthose of
the instant case, and we cannot rely on those cases to find that
petitioners made an indirect gift of Dell shares to Janelle,
either as custodian for |I. under the M nnesota UTMA or as

trustee. We shall proceed to respondent’s alternative argunent.

5 On the basis of stipulated facts, we have found that,
“[a]l s of Novenber 8, 1999,” petitioners nade a gift of LP units
to Janelle, both as custodian for |I. under the M nnesota UTMA and
as trustee. The stipulated facts are based on undated
instrunments assigning the LP units “effective Novenber 8, 1999”.
On the basis of a stipulated fact, we have al so found that
petitioners each filed a 1999 gift tax return reporting the fair
mar ket val ue of “the Novenber 8, 1999,” transfer of LP units.

The parties have al so stipulated an appraisal of that gift that
recites that the gift was made on Nov. 8, 1999. Respondent’s

val uation expert, Francis X Burns, assuned that the 1999 gift
was made on Nov. 8, 1999, as did petitioners’ valuation expert,
Troy D. Ingham \Wile it is not free fromdoubt, we concl ude,
and find, that the 1999 gift was made on Nov. 8, 1999. For
simlar reasons, we conclude and find that the gifts nade “as of”
Jan. 4, 2000, and Jan. 5, 2001, were made on those dates,
respectively.
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2. Indirect Gft Under the Step Transaction Doctrine

Al ternatively, respondent argues that petitioners nade an
indirect gift under the step transaction doctrine. As we

recently sunmmarized that doctrine in Santa Mnica Pictures,

L.L.C. v. Commi ssioner, T.C Mno. 2005-104:

The step transaction doctrine enbodi es substance
over formprinciples; it treats a series of formally
separate steps as a single transaction if the steps are
i n substance integrated, interdependent, and focused
toward a particular result. Penrod v. Conm ssioner, 88
T.C. 1415, 1428 (1987). “Wiere an interrel ated series
of steps are taken pursuant to a plan to achieve an
intended result, the tax consequences are to be
determ ned not by view ng each step in isolation, but
by considering all of themas an integrated whole.”
Packard v. Conm ssioner, 85 T.C. 397, 420 (1985).

There is no universally accepted test as to when
and how the step transaction doctrine should be applied
to a given set of facts; however, courts have applied
three alternative tests in deciding whether to invoke
the step transaction doctrine in a particular
situation: the “binding commtnent,” the
“interdependence,” and the “end result” tests.
Cal - Mai ne Foods, Inc. v. Conmm ssioner, 93 T.C 181,

198- 199 (1989); Penrod v. Conm ssioner, supra at
1429-1430. * * *

We have considered the step transaction doctrine in transfer

(gift and estate) tax cases. See, e.g., Daniels v. Conm ssioner,

T.C. Meno. 1994-591.
Respondent does not explicitly state which of the above
three tests he is relying on, although it appears he is arguing

that the 'interdependence’ test is applicable. |In Santa Mnica

Pictures, we described the interdependence test as foll ows:

Under the “interdependence” test, the step
transaction doctrine will be invoked where the steps in
a series of transactions are so interdependent that the
| egal relations created by one transaction woul d have
been fruitless without a conpletion of the series. * *
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* W nust determ ne whether the individual steps had

i ndependent significance or whether they had

significance only as part of a larger transaction. * *

* [Gtations omtted.]

In his brief, respondent argues:
I f none of the individual events occurring between

the contribution of the property to the partnership and

the gifts of partnership interests had any significance

i ndependent of its status as an internediate step in

the donors’ plan to transfer their assets to their

donees in partnership form the formation, funding, and

transfer of partnership units pursuant to an integrated

plan is treated as a gift of the assets to a

partnership of which the donees are the other partners.

Treas. Reg. 8 25.2511-1(h)(1).

The nub of respondent’s argunent is that petitioners’
formati on and fundi ng of the partnership should be treated as
occurring sinultaneously with their 1999 gift of LP units since
the events were interdependent and the separation in tinme between
the first two steps (formation and funding) and the third (the
gift) served no purpose other than to avoid nmaking an indirect
gi ft under section 25.2511-1(h), Gft Tax Regs. Wile we have no
doubt that petitioners’ purposes in formng the partnership
i ncluded making gifts of LP units indirectly to the children, we
cannot say that the legal relations created by the partnership
agreenent woul d have been fruitless had petitioners not al so nmade
the 1999 gift. Indeed, respondent does not ask that we consider
either the 2000 gift (nmade approximately 2 nonths after formation
of the partnership) or the 2001 gift (nmade approximtely 15
months after formation of the partnership) to be indirect gifts

of Dell shares. W nust determ ne whether the fact that | ess
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than 1 week passed between petitioners’ formation and fundi ng of
the partnership and the 1999 gift requires a different result.
Respondent relies heavily on the opinion of the Court of

Appeal s for the Eighth Crcuit in Senda v. Conm ssioner, 433 F. 3d

1044 (8th Cr. 2006).°% In affirm ng our decision in the Senda
case, the Court of Appeals concluded that we did not clearly err
in finding that the taxpayers’ transfers of shares of stock to
two famly limted partnerships, coupled with their transfers on
the sanme days of |imted partner interests to their children,
were in each case integrated steps in a single transaction. |d.,
at 1049. The taxpayers argued that the order of transfers did
not matter since, pursuant to the partnership agreenents in
guestion, their contributions of the shares of stock were
credited to their partnership capital accounts before being
credited to the children’s accounts. |1d. at 1047. [Invoking the
step transaction doctrine, the Court of Appeals rejected that
st ep- dependent argunent. 1d. at 1048. It said: “In sone
situations, formally distinct steps are considered as an
i ntegrated whole, rather than in isolation, so federal tax
l[itability is based on a realistic view of the entire
transaction.” Id.

This case is distinguishable from Senda because petitioners
did not contribute the Dell shares to the partnership on the sane

day they made the 1999 gift; indeed, alnost 1 week passed between

6 The Court of Appeals for the Eighth Crcuit is the court
to which, barring the parties’ stipulation to the contrary, any
appeal in this case would lie. See sec. 7482(Db).
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petitioners’ formation and funding of the partnership and the
1999 gift. Nevertheless, the Court of Appeals in Senda did not
say that, under the step transaction doctrine, no indirect gift
to a partner can occur unless, on the day property is transferred
to the partnership, the partner is (or becones) a nenber of the
partnership. As respondent’s failure to argue indirect gifts on
account of the 2000 and 2001 gifts suggests, however, the passage
of time may be indicative of a change in circunstances that gives
i ndependent significance to a partner’s transfer of property to a
partnership and the subsequent gift of an interest in that
partnership to another.

Here the value of an LP unit changed over tinme. The parties
have stipul ated the high, |low, average, and closing prices of a
share of Dell stock on Novenber 2, 1999, the date petitioners
initially transferred Dell shares to the partnership s account,
and the subsequent dates of the gifts, and we have found
accordingly. See supra table 7. Beginning on Novenber 2, 1999,
and ending on the dates of the gifts, the percentage changes in
the average price of a share of Dell stock were as follow

Table 9

Per cent age Changes in the Average Price
of a Share of Dell Stock

Dat e Per cent age
11/2/1999 to 11/8/1999 -1. 316
11/2/ 1999 to 1/4/ 2000 +17. 745

11/ 2/ 1999 to 2/2/2001 - 35. 748
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The value of an LP unit, based on its proportional share of the
average value of the Dell shares held by the partnership, fell or
rose between the dates indicated by the percentage indicated.
Respondent has proposed as a finding of fact, and we have found,
that, at the time Tom decided to create the partnership, he had
pl ans to nmake the 1999, 2000, and 2001 gifts. Petitioners bore
the risk that the value of an LP unit could change between the
time they formed and funded the partnership and the tinmes they
chose to transfer LP units to Janelle. Indeed, the absolute
val ue of the rate of change in the value of an LP unit was
greater from Novenber 2 to Novenmber 8, 1999, than it was from
Novenber 2, 1999, to February 2, 2001. Mrever, the partnership
hel d only shares of Dell stock on both Novenber 8, 1999 (the date
of the 1999 gift), and January 4, 2000 (the date of the 2000
gift), and the partnership agreenent was not changed in the
interim Respondent apparently concedes that a 2-nonth
separation is sufficient to give independent significance to the
funding of the partnership and a subsequent gift of LP units. W
assunme that concession to be on account of respondent’s
recognition of the economc risk of a change in value of the
partnership that petitioners bore by delaying the 2000 gift for 2
nmonths. We draw no bright lines. G ven, however, that
petitioners bore a real economic risk of a change in value of the
partnership for the 6 days that separated the transfer of Del
shares to the partnership’s account and the date of the 1999

gift, we shall treat the 1999 gift the sane way respondent
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concedes the 2000 and 2001 gifts are to be treated; i.e., we
shal |l not disregard the passage of tinme and treat the formation
and funding of the partnership and the subsequent gifts as
occurring simultaneously under the step transaction doctrine.’

D. Concl usi on

The 1999 gift is properly treated as a direct gift of LP
units and not as an indirect gift of Dell shares.

[11. Section 2703

A. | nt r oducti on

In pertinent part, section 2703(a) provides that, for
purposes of the gift tax, the value of any property transferred
by gift is determned without regard to any right or restriction
(wi thout distinction, restriction) relating to the property.
Paragraphs 9.1, 9.2, and 9.3 of the partnership agreenent
(paragraphs 9.1, 9.2, and 9.3, respectively), set forth supra,
govern the assignnment of LP units, and the parties agree that
t hose paragraphs contain restrictions on the right of alimted
partner in the partnership (a limted partner) to sell or assign

her partnership interest. Section 2703(b) provides that section

" The real econonmic risk of a change in value arises from
the nature of the Dell stock as a heavily traded, relatively
vol atil e common stock. W mght view the inpact of a 6-day
hiatus differently in the case of another type of investnent;
e.g., a preferred stock or a | ong-term Governnent bond.
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2703(a) does not apply to disregard a restriction if the
restriction neets each of the follow ng three requirenents:
(1) It is a bona fide business arrangenent.
(2) It is not a device to transfer such property
to menbers of the decedent’s famly for less than ful
and adequate consideration in noney or noney’s worth.
(3) Its terns are conparable to simlar
arrangenments entered into by persons in an arnmis length
transacti on.
Because we find that paragraph 9.3 fails at least the first
and second restrictions, we shall disregard it in determ ning the
values of the LP units transferred.

B. Bona Fi de Busi ness Arrangenent

1. Parties’ Arqunents

Respondent argues that paragraph 9.3 is not part of a bona
fi de busi ness arrangenment since “[c]arrying on a business
requi res nore than holding securities and keeping records.” As
authority for that proposition, respondent cites an incone tax

case, Higgins v. Conm ssioner, 312 U S. 212 (1941) (taxpayer’s

managerial activities in connection with collecting interest and
di vi dends on securities held for investnent did not amount to
carrying on a business for purposes of deducting associ ated
expenses). Besides, respondent adds, Tomis primary purpose in
formng the partnership were to preserve his Dell wealth and

“di sincentivize” the children fromspending it, while Kinms
primary purpose in formng it was to educate the children about

famly wealth. Those, respondent argues, “are personal, not
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busi ness[,] goals. Personal goals, with nothing nore, do not
create a business arrangenent.”
Petitioners argue:

The restrictions on transferability, the right of
first refusal, and the payout nmechani smin paragraphs
9.1, 9.2, and 9.3 of the Partnership Agreenent serve a
bona fide business purpose * * * by preventing
interests in the Partnership frompassing to non-famly
menbers. * * * The creation of a mechanismto ensure
famly ownership and control of a famly enterprise has
| ong been held by this Court to constitute a bona fide
and valid business purpose. See Estate of Stone v.
Commir, 86 T.C.M (CCH) 551 (2003); Estate of Bischoff
v. Commir, 69 T.C. 32, 39-41 (1977); Estate of Reynolds
v. Comir, 55 T.C. 172, 194 (1970), acqg., 1971-2 C. B
1, Estate of Littick v. Conmir, 31 T.C 181, 187
(1958), acq., 1984-2 C.B. 1; Estate of Harrison v.
Commir, 52 T.C M (CCH) 1306, 1309 (1987) (holding that
“IWith respect to business purpose, petitioner
present ed convinci ng proof that the partnership was
created as a neans of providing necessary and proper
managenent of decedent’s properties and that the
partnershi p was advantageous to and in the best
interests of decedent”).

2. Di scussi on

Section 2703 contains no definition of the phrase “bona fide
busi ness arrangenent”. Neverthel ess, we have held that the
subject of the restrictive agreenent need not directly involve an

actively managed business. See, e.g., Estate of AmMie v.

Conm ssioner, T.C. Menp. 2006-76 (citing Estate of Bischoff v.

Commi ssioner, 69 T.C 32, 40-41 (1977), a pre-section 2073 case

in which we found it irrelevant that the restrictive agreenents
necessary to maintain continuity of managenent in, and control

over, corporations carrying on active businesses were agreenents
wWth respect to the ownership of a holding conpany not actively

conducting a trade or business and requiring no nmanagenent). In
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Estate of Anie, the asset in question was the decedent’s

mnority interest in a bank. Before her death the decedent
voluntarily becanme the ward of a conservator appointed to oversee
her affairs. The conservator entered into a series of agreenents
that, anong other things, fixed the value of the decedent’s bank
shares for purposes of satisfying the decedent’s obligations to
transfer those shares to a prospective heir both in satisfaction
of prom sed bequests and by sal e upon her death. The fixed val ue
was | ower than the price obtained by the heir on his resale of
the shares a nonth after the decedent’s death. The Conm ssioner
sought to disregard the value-fixing agreenents entered into by
the conservator. W found that, in securing the agreenents, the
conservator “was seeking to exercise prudent managenent of
decedent’ s assets by mtigating the very salient risks of holding
a mnority interest in a closely held bank, consistent with the
conservator’s fiduciary obligations to decedent.” W held:

[ Aln agreenent that represents a fiduciary's efforts to

hedge the risk of the ward s hol di ngs may serve a

busi ness purpose within the neaning of section

2703(b)(1). In addition, planning for future liquidity

needs of decedent’s estate, which was al so one of the

obj ectives underlying * * * [one of the rel evant

agreenents], constitutes a business purpose under

section 2703(b)(1). * * *
In reaching that conclusion, we referred to the |egislative
hi story of section 2703, which includes an informal report of the
Senate Commttee on Finance, Informal Senate Report on S. 3209,
101st Cong., 2d Sess. (1990), 136 Cong. Rec. 30,488, 30,539
(1990) (the Commttee on Finance report). The Conmttee on

Fi nance report observes that buy-sell agreenents
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are common busi ness pl anni ng arrangenents * * * that *
* * generally are entered into for legitimte business
reasons * * * . Buy-sell agreenents are commonly used
to control the transfer of ownership in a closely held
busi ness, to avoi d expensive appraisals in determning
purchase price, to prevent the transfer to an unrel ated
party, to provide a market for the equity interest, and
to allow owners to plan for future liquidity needs in
advance. * * *

| ndeed, we have held that buy-sell agreenents serve a legitimte
purpose in maintaining control of a closely held business. E. g.,

Estate of Bischoff v. Conm ssioner, supra; Estate of Reynol ds v.

Comm ssioner, 55 T.C. 172 (1970); Estate of Fiorito v.

Commi ssi oner, 33 T.C. 440 (1959).8

Here, however, we do not have a closely held business. From
its formation through the date of the 2001 gift, the partnership
carried on little activity other than hol di ng shares of Del
stock. Dell was not a closely held business either before or
after petitioners contributed their Dell shares to the
partnership. Wiile we grant that paragraphs 9.1 through 9.3 (and
paragraph 9.3 in particular) aid in control of the transfer of LP
units, the stated purposes of the partnership, viewed in the
light of petitioners’ testinony as to their reasons for formng
t he partnership and including paragraphs 9.1 through 9.3 in the
partnership agreenent, |lead us to conclude that those paragraphs

do not serve bona fide business purposes. Paragraph 3.1 of the

8 Neverthel ess, the existence of a valid business purpose
does not necessarily exclude the possibility that a buy-sel
agreenent is a tax-avoi dance testanentary device to be
di sregarded in valuing the property interest transferred. St.
Louis County Bank v. United States, 674 F.2d 1207, 1210 (8th Cr
1982) .
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partnership agreenent includes anong the stated purposes of the
partnership: “to * * * provide a neans for the Famly to gain
know edge of, manage, and preserve Fam |y Assets.” Tomtestified
at sone length as to his understanding of the term*“preservation”
and his reasons for making asset preservation a purpose of the
partnership. On the basis of that testinony, we find that his
reason for making asset preservation a purpose of the partnership
was to protect famly assets fromdissipation by the children.
Tom al so testified that paragraph 9.1 “lays out pretty strong
limtations on what the limted partners can do in assigning or
giving away their interests to other people.” He viewed the buy-
in provisions of paragraph 9.3 as a “safety net” if an
i nper m ssi bl e person obtained an assignnment of a |limted partner
interest fromone of the girls. He considered the provisions of
paragraphs 9.1, 9.2, and 9.3, together, as inportant in
acconplishing his goal of keeping the partnership a closely held
partnership of famly nenbers: “If there are ways for the famly
[the children] to wiggle out of that and bring other people in,
then it wll prevent us fromacconplishing our goals, so we
wanted a couple of levels here of restriction that would prevent
that from happening.” Kimtestified that the purpose of
organi zing the partnership was to establish a tool for Tom and
her “to be able to teach * * * [the] children about wealth and
the responsibility of that wealth.”

W believe that paragraphs 9.1 through 9.3 were designed

principally to discourage dissipation by the children of the
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weal th that Tom and Kimhad transferred to them by way of the
gifts. The neaning of the term “bona fide business arrangenent”
in section 2703(b)(1) is not self apparent. As discussed supra,
in Estate of Amlie v. Conm ssioner, T.C. Meno. 2006-76, we

interpreted the term “bona fide business arrangenment” to
enconpass val ue-fixing arrangenents nmade by a conservator seeking
to exercise prudent nmanagenent of his ward s mnority stock
investnment in a bank consistent with his fiduciary obligations to
the ward and to provide for the expected liquidity needs of her
estate. Those are not the purposes of paragraphs 9.1 through
9.3. There was no closely held business here to protect, nor are
the reasons set forth in the Commttee on Finance report as
justifying buy-sell agreenents consistent with petitioners’ goals
of educating their children as to weal th managenent and

“di sincentivizing” themfromgetting rid of Dell shares, spending
the wealth represented by the Dell shares, or feeling entitled to
the Dell shares.

3. Concl usi on

We find that paragraphs 9.1 through 9.3 do not serve bona
fi de busi ness purposes. Those paragraphs do not constitute a
bona fide business arrangenent within the neaning of section
2703(b)(1).

C. Device Test

The second requirenment of section 2703(b) is that the
restriction not be a device to transfer the encunbered property

to menbers of the decedent’s famly for less than full and
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adequate consideration in noney or noney’'s worth (hereafter,
si nply adequate consideration). Sec. 2703(b)(2). The
Secretary’s regulations interpreting section 2703 substitute the
term“the natural objects of the transferor’s bounty” for the
term “menbers of the decedent’s famly”, apparently because he
interprets section 2703 to apply to both transfers at death and
inter vivos transfers. Sec. 25.2703-1(b)(1)(ii), Gft Tax Regs.?®
Clearly, the gifts of the LP units were both (1) to natura
objects of petitioners’ bounty and (2) for |ess than adequate
consideration. They were not, however, a “device” to transfer
the LP units to the children for |ess than adequate
consideration. The question we nust answer i s whether paragraphs
9.1 through 9.3, which restrict the children’s rights to enjoy
the LP units, constitute such a device. W believe that they do.
Those paragraphs serve the purposes of Tomand Kimto di scourage
the children fromdissipating the wealth that Tom and Ki m had
transferred to themby way of the gifts. They discourage
di ssipation by depriving a child desirous of making an
inperm ssible transfer of the ability to realize the difference
in value between the fair market value of his LP units and the
units’ proportionate share of the partnership’s NAV. |If a child

persists in making an inperm ssible transfer, paragraph 9.3

® Petitioners argue: “O course, there is no decedent in
this case, so § 2703(b)(2) appears to be satisfied on its face.”
They fail, however, to challenge the validity of sec. 25.2703-
1(b)(1)(ii), Gft Tax Regs., upon which respondent relies. W
assunme that they concede the validity of the regulation in
applying the device test to transfers to “the natural objects of
the transferor’s bounty”.
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allows the general partners (currently Tomand Kim to
redistribute that difference anong the remai ning partners. Thus,
if the provisions of paragraph 9.3 are triggered and the
partnership redeens the interest of an inperm ssible transferee
for less than the share of the partnership s net asset val ue
proportionate to the inpermssible transferee’s interest in the
partnership (which is likely, given the agreenent of the parties’
val uation experts as to how the val uation di scounts appropriate
to an LP unit are applied; see infra section IV.A of this
report), the values of the remaining partners’ interests in the
partnership will increase on account of that redenption. See
infra note 17 and the acconpanyi ng paragraph. The partners
benefiting fromthe redenption could (indeed, alnost certainly,
woul d) include one or nore of the children, natural objects of
petitioners’ bounty.

Tom participated in the drafting of the partnership
agreenent to ensure, in part, that “asset preservation” as he
understood that term (i.e., to discourage the children from
di ssipating their wealth) was addressed. Tominpressed us with
his intelligence and understandi ng of the partnership agreenent,
and we have no doubt that he understood the redistributive nature
of paragraph 9.3. and his and Kinis authority as general partners
to redistribute wealth froma child pursuing an inperm ssible
transfer to his other children. W assune, and find, that he
i nt ended paragraph 9.3 to operate in that manner, and this

intention | eads us to conclude, and find, that paragraph 9.3 is a
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device to transfer LP units to the natural objects of
petitioners’ bounty for |ess than adequate consi derati on.

D. Comparable Terns

The third requirenent of section 2703(b) is that the terns
of the restriction be conparable to simlar arrangenents entered
into by persons in an armi s-length transaction. Conparability is
determined at the time the restriction is created. Sec. 25.2703-
1(b)(1)(iii), Gft Tax Regs. The parties rely on expert
testinony to show that the elenments of section 2703(b)(3) have or
have not been sati sfi ed.

Respondent called Daniel S. Kleinberger, professor of |aw at
Wlliam Mtchell College of Law, St. Paul, M nnesota. Professor
Kl ei nberger was accepted as an expert on arms-length limted
partnerships. 1In his direct testinony, he expressed the opinion
that the overall circunstances of the partnership arrangenent
made it unlikely that a person in an arm s-1ength arrangenent
with the general partners would accept any of the “salient”
restrictions on sale or use contained in the partnership
agreenent. He expl ai ned:

In virtually every material respect, the * * *

[ part nershi p] agreenent blocks for 50 years the limted

partners’ ability to sell or use their respective

[imted partner interests. In an armis |ength

transaction, a reasonable investor faced with such a

prospect would ask, “What is so special about this

opportunity, what do | get out of this arrangenent that
justified so restricting and enfeebling ny rights?”

The answer, in an arms |length context, is nothing.

On cross-exam nation, he agreed with counsel for petitioners

that transfer restrictions simlar to those found in paragraphs
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9.1 through 9.3 are common in agreenents entered into at arms
| ength. That, however, he concluded, was beside the point since
“The owners of a closely held business at armis |ength would
never get into this deal with the Hol mans, period, so the issue
[transfer restrictions] wouldn’t cone up.” In response to
petitioner’s counsel’s expression of doubt as to what he neant,
he answer ed:
VWhat | nean is that when you | ook at the overal

context, when you | ook at the nature of the assets,

when you | ook at the expertise or non-expertise of the

general partner, when you | ook at the 50-year term

when you |look at the inability to get out, when you

| ook at the susceptibility of this single asset, * * *

the issue [transfer restrictions] wouldn't arise,

because nobody at armis Iength would get into this

deal .”
Using a colorful expression, he sumred up his view as foll ows:

[ Bl ased on mny experience and based on
conversations with nore than a dozen practitioners who

do this stuff, I couldn’t find anybody would do this
deal, who would let their client into a deal like this
as alimted partner without witing a very |arge CYA
meno, saying: “W advise against this.”

Petitioners called WlliamD. Klein (M. Kl ein), a
sharehol der in the Mnnesota law firmof Gay, Plant, Mboty,
Mooty & Bennett, P.A. M. Klein has “practiced, witten, and
| ectured about” partnership taxation and |law for nore than 20
years. He has participated in the drafting of, or revi ewed
drafts of, nore than 300 |imted partnership agreenents. He was
accepted as an expert with respect to the conparability of the
provi sions of the partnership agreenment to provisions in other
partnership agreenents entered into by parties at arm s | ength.

He was asked by petitioners to express his opinion as to whether
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various provisions of the partnership agreenment are “‘conparable
to simlar arrangenents entered into by persons in an arnis

| ength transaction’”. Wth respect to paragraphs 9.1 and 9. 2,

M. Klein is of the opinion that the paragraphs “are conparable
to provisions one nost often finds in limted partnership
agreenents anong unrel ated partners.” As to paragraph 9.3, he is
of the opinion that the paragraph “is not out of the mainstream
of what one typically finds in arms length [imted partnership
agreenents.”

Petitioners nust show that paragraph 9.3 is “conparable to
simlar arrangenents entered into by persons in an arms |ength
transaction.” See sec. 2703(b)(3). The experts agree that
transfer restrictions conparable to those found in paragraphs 9.1
through 9.3 are common in agreenents entered into at arms
length. That would seemto be all that petitioners need to show
to satisfy section 2703(b)(3). Neverthel ess, respondent relies
on one of his expert’s, Professor Kleinberger’s, testinony “that
the overall circunstances of the * * * [partnership] arrangenment
make it unlikely that arms length third parties would agree to
any one of its restrictions on sale or use.” Even were we to
find that paragraph 9.3 is conparable to sim |l ar arrangenents
entered into by persons in arm s-length transactions (thus
satisfying section 2703(b)(3)), we would still disregard it
because it fails to constitute a bona fide business arrangenent,
as required by section 2703(b)(1), and is a prohibited device

within the neani ng of section 2703(b)(2). Therefore, we need not
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(and do not) decide today whether respondent is correct in
applying the arm s-length standard found in section 2703(b)(3) to
t he transaction as a whol e.
V. Valuation

A. | nt roducti on

We nust determ ne the values of the gifts. Al though the
gifts were of LP units, the parties agree that the starting point
for determning those values is the net asset value (NAV) of the
partnership. Since, on the dates of the gifts, the partnership
held only shares of Dell stock and had no liabilities, the
parties agree that the NAV on each of those dates equals the
value of the Dell shares then held. The parties also agree that,
in valuing the gifts of LP units, we are to ook to the pro rata
portion of the NAV of the partnership allocable to the LP units
transferred but are to nake negative adjustnents to the val ues so
determined to reflect the lack of control and |ack of
mar ketability inherent in the transferred interests. The parties
di sagree on the magni tude of those discounts. They al so disagree
on the effect of disregarding paragraph 9.3. W have set forth
as appendi xes A through D hereto conparisons based on material s
prepared by respondent of the parties’ valuation positions for
each of the gifts. There appear to be no discrepancies between
the information in those appendi xes and petitioners’ conputations

of |i ke anounts.



B. Law

Pertinent to our determ nation of the values of the gifts is
section 25.2512-1, Gft Tax Regs., which provides that the val ue
of property for Federal gift tax purposes is “the price at which
such property woul d change hands between a willing buyer and a
willing seller, neither being under any conpul sion to buy or to
sell, and both having reasonabl e knowl edge of relevant facts.”
The willing buyer and willing seller are hypothetical persons,
rather than specific individuals or entities, and their
characteristics are not necessarily the sanme as those of the

donor and the donee. See, e.qg., Estate of Davis v. Conm Ssioner,

110 T.C. 530, 535 (1998). The hypothetical willing buyer and the
hypothetical willing seller are presunmed to be dedicated to
achi evi ng the maxi num econom ¢ advantage. E.g., id.

C. Expert Opi ni ons

1. | nt r oducti on

The parties rely exclusively on expert testinony to
establish the appropriate discounts to be applied in determ ning
the fair market values of the gifts of LP units. O course, we
are not bound by the opinion of any expert w tness, and we nay
accept or reject expert testinony in the exercise of our sound

judgnent. Helvering v. Natl. Gocery Co., 304 U S 282, 295

(1938); Estate of Newhouse v. Conmm ssioner, 94 T.C 193, 217

(1990). Because valuation necessarily involves an approxi mation,
the figure at which we arrive need not be directly traceable to

specific testinony if it is within the range of values that may
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be properly derived fromconsideration of all the evidence.

E.g., Peracchio v. Conmm ssioner, T.C Meno. 2003-280.

2. Petitioners’ Expert

Petitioners called Troy D. Ingham (M. Inghan) as an expert
witness to testify concerning the values of the gifts. M.
Inghamis a vice president and director with Managenent Pl anni ng,
Inc., a business valuation firm He has been perform ng
val uati on services since 1996. He is a candidate for the
American Society of Appraisers. The Court accepted M. |ngham as
an expert on business valuation and |imted partnership
val uation, and we received into evidence as his direct testinony
four reports he had participated in preparing. Three of those
reports express his opinions as to the fair market value of an LP
unit on Novenber 8, 1999, January 4, 2000, and February 2, 2001,
respectively (the dates of the 1999, 2000, and 2001 gifts,
respectively). 1In each report, M. Ingham gives his opinion
alternatively regarding and di sregarding the effect of paragraph
9.3. M. Inghams opinions are sunmarized in appendi xes A
through D. Petitioners offered M. Inghanmis fourth report in
rebuttal to respondent’s val uation expert witness’s testinony,
and that report expresses M. Inghanmis opinion that sone of
respondent’s val uation expert witness’ s conclusions are flawed.

3. Respondent’s Expert

Respondent called Francis X. Burns (M. Burns) as an expert
wtness to testify concerning the values of the gifts. M. Burns

is a vice president of CRA International, Inc., an international
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consulting firmthat provides business valuation services. He is
an accredited senior appraiser in business valuation within the
American Society of Appraisers and a nenber of the Institute of
Busi ness Appraisers. He has been perform ng val uation services
for nore than 18 years, and he has testified as an expert in
several valuation cases. The Court accepted M. Burns as an
expert in the valuation of business entities and partnershi ps,
and we received into evidence as his direct testinony the report
he had prepared. |In that report, he expresses his concl usions as
to the fair market values of the gifts, alternatively regarding
and disregarding the effect of paragraph 9.3. His opinions are
summari zed i n appendi xes A through D

D. Di scussi on

1. Net Asset Val ue of Partnership

The parties agree on the nunbers of Dell shares the
partnership held on the dates of the gifts. They further agree
that the val ue of those shares establishes the NAV of the
partnership on each of those dates. They agree that the
partnership’s NAV was $2, 812, 763 (rounded) on the date of the
1999 gift. They disagree as to the partnership s NAV on each of
the dates of the 2000 and 2001 gifts. Relying on M. Inghams
cal culation of the closing values of a share of Dell stock on the
dates of those gifts, petitioners argue that the partnership’s
NAVs on those dates were $4, 672, 758 and $2, 798, 331, respectively.
Rel ying on M. Burns’s cal cul ations of the averages of the high

and low prices of a share of Dell stock on those dates,
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respondent argues that the partnership’ s NAVs on those dates were
$4, 798, 033 and $2, 902, 488, respectively. Section 25.2512-2, Gft
Tax Regs., deals with the valuation of stocks and bonds for
purposes of the gift tax. See sec. 25.2512-2(a), G ft Tax Regs.
In pertinent part, section 25.2512-2(b)(1), Gft Tax Regs.
provides: “In general, if there is a market for stocks * * * on
a stock exchange, in an over-the-counter market or otherw se, the
mean between the highest and | owest quoted selling prices on the
date of the gift is the fair market val ue per share”.

Petitioners argue that, because the gifts here being valued are
gifts of partnership interests that do not trade in a public
market, the regulation is inapplicable. Mbreover, argue
petitioners, in determning his discount for lack of control, M.
I ngham relied on data show ng that shares of publicly held

i nvest ment conpani es generally trade at a di scount from NAV,
determ ned by conparing the price of the conpany to its end-of -
day NAV.

We cannot dism ss the regulation, as petitioners would have
us do. The starting point for valuing the gifts is determ ning
the NAV of the partnership, which is defined exclusively by the
val ue of shares of Dell stock, which M. Ingham opines are
“traded over-the-counter”. The rules for val uing marketabl e
shares of stock found in section 25.2512-2(b)(1), Gft Tax Regs.
are not gift-specific rules whose application nakes no sense if
it is only the value of the shares, indirectly, that is at issue,

and petitioners provide no authority for disregarding the rules.
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To the contrary, petitioners cite a case that supports a contrary

Vi ew. Estate of Cook v. Conmi ssioner, T.C. Mnop. 2001-170

(annuity tables appropriate to value installment payoff of
lottery ticket held by partnership notw thstandi ng marketability
di scount that m ght apply to valuation of partnership interest),
affd. 349 F.3d 850 (5th Gr. 2003).

Petitioners’ argument with respect to M. Inghams
met hodol ogy for determning a | ack of control discount is equally
unpersuasive. Data fromthe universe of trades of publicly held
i nvest ment conpani es may well show that shares of those conpanies
generally trade at a discount from NAV determ ned at the end of
the day, but petitioners have failed to show that any statistical
inference to be drawn fromthat data would be any different if an
average of the highs and | ows of the conponent securities were
used to determ ne NAV.

We shall rely on M. Burns’s conputations of $4,798,033 and
$2, 902,488 as the partnership’s NAVs on the dates of the 2000 and
2001 gifts, respectively.

2. Mnority Interest (Lack of Control) D scount

a. | nt roducti on

Pursuant to the partnership agreenent, a hypothetical buyer
of an LP unit would have limted control of his investnent. For
i nstance, such a buyer (1) would have no say in the partnership’s
i nvestnment strategy, and (2) could not unilaterally recoup his
i nvestnment by forcing the partnership either to redeemhis unit

or to undergo a conplete |iquidation. The parties agree that the
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hypot hetical “willing buyer” of an LP unit would account for such
| ack of control by demanding a reduced price; i.e., a price that
is less than the unit’s pro rata share of the partnership’ s NAV.

b. Conparison to d osed-End | nvestnent Funds

Bot h Messrs. Ingham and Burns apply mnority interest
di scounts in valuing the gifts by reference to the prices of
shares of publicly traded, closed-end investnent funds, which
typically trade at a discount relative to their share of fund NAV
by definition.® The idea is that since, by definition, such
shares enjoy a high degree of marketability, those di scounts nust
be attributable, at |east to sone extent, to a mnority
sharehol der’s | ack of control over the investnent fund. The
mnority interest discounts applied by Messrs. Ingham and Burns

in valuing the gifts are as foll ows:

Tabl e 10
Val uati on expert 1999 qift 2000 qift 2001 qift
M. | ngham 14. 4% 16. 3% 10%
M . Burns 11. 2 13. 4 5

In determ ning those discounts, both experts rely on sanples
of cl osed-end investnent funds with i nvestnent portfolios

conprising predom nantly donmestic equity securities; viz, shares

10 We understand fromthe expert testinmony of Messrs.
| ngham and Burns that, unlike a sharehol der of an open-end fund
(and simlar to a holder of a limted partner interest in the
partnership), a shareholder of a closed-end fund cannot obtain
the liquidation value of his investnment (i.e., his pro rata share
of the fund’'s net asset value (NAV)) at will by tendering his
shares to the fund for repurchase.
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of common stock. Each expert relies on three sanples, one for
the date of each gift (the valuation dates). M. Inghanms sanple
Ssizes are 28, 28, and 27, and M. Burns’'s are 28, 27, and 25.
For the first two valuation dates, 20 of the cl osed-end
i nvestnment funds in each of the four sets of sanples are the
same. For the third date, 18 are the sane. M. Burns relies
solely on general equity funds, which contain a diversified
portfolio of stocks across industries. M. Inghamincludes in
hi s sanpl es seven specialized equity funds wth investnents in
t he heal thcare, petroleum and resources, and banking industries.
M. I ngham conputes (and relies on) only the nedian di scount for
each of his sanples. M. Burns conputes not only the nedian
di scount for each of his sanples but also the nean and
interquartile nmean discounts for each.' The follow ng table

shows the results of each expert’s conputations.

11 The follow ng description of the terns “nean”, “nedi an”,
and “interquartile nean” is drawn from Kaye & Freednman,
“Reference Guide on Statistics”, in Reference Manual on
Scientific Evidence, 83, 113-115 (Federal Judicial Center, 2d ed.
2000). “Mean” and “medi an” are common descriptive statistics
used to describe the central tendency (i.e., the mddle or
“expected” value) of a set of nunerical data. The nean
(commonly, “average”) is found by adding up all the nunbers and
di viding by how many there are. By conparison, the nedian is
defined so that half the nunbers are bigger than the nedi an, and
half are smaller. The nean takes account of all the data — it
i nvol ves the total of all the nunbers. Particularly with smal
data sets, however, a few unusually |large or small observations
may have too nuch influence on the nmean. The nedian is resistant
to such outliers. See the definition of the term*“outlier” infra
note 12. The interquartile nmean is the nean of the 50 percent of
the data points falling between the 25th and 75th percentiles.
Like the nedian, it is resistant to outliers. Also, to renove
the influence of outliers on the nean, it may be reconputed
di sregarding outliers.



- 51 -

Table 11

Val uati on expert’s

conput ati on 1999 qift 2000 qift 2001 qift
M. I ngham Median 13. 1% 14. 8% 9.1%
M. Burns: Mean 10. 8 11. 7 3.4
M. Burns: Median 12. 1 14. 8 3.8
M. Burns:

Interquartile

nmean 11.2 13. 4 5.0

M. I ngham considers adjustnments to his nedian di scount figures
to reflect what he describes as quantitative factors (i.e.,
aggregate size of the partnership’s NAV, relative volatility of
the partnership’ s portfolio, nmeasures of return and yield) but
determ nes that those factors had an insignificant influence. He
considers qualitative factors (i.e., the lack of diversification
of the partnership’s portfolio, the depth and quality of the
partnershi p’s managenent, the partnership s inconme tax status),
and he determ nes that, “[b]lased on all relevant factors,
including the fact that * * * [the partnership’s] portfolio is
neither well diversified nor professionally nmanaged on a daily
basi s”, an investor or willing buyer of an LP unit would require
a discount 10 percent greater than the nedian di scount he had
determ ned. Table 10 reflects his final determ nation that the
appropriate mnority interest discounts are 110 percent of the
medi an di scounts he determned. M. Burns relies on the
interquartile nean discount. Although he considers a downward
adjustnment to reflect the large size of the limted partner

interest held by Janelle as trustee (and the influence that would
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gi ve her over the general partners), he rejects any adjustnent
“as a point of conservatisni.

We nust determne (1) the conposition of the appropriate
sanpl es of closed-end investnent funds (i.e., whether M. Ingham
appropriately includes specialized funds); (2) the appropriate
descriptive statistic to neasure the central tendency of the
sanpl es; and (3) whether M. Inghanis adjustnents to his sanple
medi ans are justified.

C. Di scussi on

On cross-exam nation, M. |Inghamagreed with counsel for
respondent that the seven specialized equity funds that he had
included in his sanples of closed-end equity funds resenbl ed the
partnership only in that they were specialized in their
investnments. |Indeed, that was his reason for including them
al t hough he agreed that he could find no correlation between
guantitative factors particular to the funds in his sanples and
the di scounts at which those funds traded. He further agreed
that he had included no explanation in his report as to why he
had i ncluded the specialized funds in his sanples. W have
exam ned the data M. |Ingham presented with respect to discounts
from NAV for the seven specialized funds for the first valuation
date (Novenber 8, 1999) and have determ ned that the discounts
for that subset of his sanple range froma m nimumof 9.8 percent
to a maxi num of 24.9 percent, with nmean and nedi an di scounts of
17.1 and 17.8 percent, respectively, as conpared to the range of

di scounts for the full sanple, 1 to 24.9 percent, with nmean and
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medi an di scounts of 12 and 13 percent, respectively. Both
experts agree that general equity funds are sufficiently
conparable to the partnership so that useful information as to an
appropriate mnority discount can be drawn froma sanple of those
funds. They di sagree as to whether useful information can be
obt ai ned by considering funds specializing in industries
different fromDell’ s conputer business. M. Burns believes that
it cannot. G ven that disagreenent and the significant
differences we found in conparing the range, nean, and nedi an of
t he subset and the sanple, we are content to rely on the area of
the experts’ agreenent; i.e., that a sanple of general equity
funds is reliable for purposes of determ ning an appropriate
mnority discount. W shall construct sanples for each val uation
date fromthe intersection of the experts’ data sets for that
date (i.e., the 20 funds selected for both the first and second
val uation dates and the 18 funds selected for the third val uation
date).

M. Inghamdealt with his concern for outliers! by relying
on the medi an of each sanple. He is of the opinion that the
medi an does not put any weight on outliers as the nmean would. In
response to the Court’s question as to whether he relied on the
medi an because outliers caused a significant difference between

the means and the nedians in his sanples, he answered that he did

2 Qutlier: “An observation that is far renpbved fromthe
bul k of the data. OQutliers may indicate faulty nmeasurenments and
they may exert undue influence on summary statistics, such as the
mean * * * 7 Kaye & Freedman, supra at 168.
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not know since he had not conputed the nean. M. Burns conputed
the nmean, the nedian, and the interquartile nean for each of his
sanples. H s approach to the problem of outliers appears to have
been nore thoughtful than M. Inghams, and we shall follow his
| ead and deal with the problemof outliers by relying on the
interquartile nean of each sanple we construct.

We shall also follow M. Burns’s | ead and make no
adjustnments to the averages so obtained. Sinply put, M. Ingham
has failed to convince us that |ack of portfolio diversity and
pr of essi onal managenent justify an increased adjustnent on
account of lack of control of 10 percent (or, indeed, any
adjustnment at all). In his report, M. Ingham concedes: *“the
Partnership’s relatively sinple investnent portfolio negates
[lack of professional managenent]”. Nor can we see how | ack of
diversity could exacerbate | ack of control since the partnership
was, on the valuation dates, transparently, the vehicle for
hol di ng shares of stock of a single, well-known corporation. M.
| ngham s 10- percent adjustnent, based on “all relevant factors”,
is without sufficient anal ytical support to convince us that any
adj ust nrent shoul d be made to the sanple averages we obtain. See

Casey v. Comm ssioner, 38 T.C 357, 381 (1962) (“An expert’s

opinion is entitled to substantial weight only if it is supported

by the facts.”).



d. Concl usi on

We determine mnority interest discounts to be applied in

valuing the gifts as foll ows:

Table 12
1999 qift 2000 qift 2001 qift
11. 32% 14. 34% 4.63%

3. Mar ketability Di scount

a. | nt r oducti on

The parties agree that, to reflect the |ack of a ready
mar ket for LP units (or, nore pertinently, assignee interests in
the partnership), an additional discount (after applying the
mnority interest discounts) should be applied to the
partnership’s NAV to determne the fair market values of the
gifts. Such a discount is comonly referred to as marketability
di scount. The experts differ sharply on two points: (1) The
exi stence of a market for LP units, and (2) the weight that
shoul d be given various qualitative factors.

b. M. I nghanis Opinion

To determ ne an appropriate marketability discount, M.
| ngham | ooks at his and others’ studies of restricted stock
transactions, which conpare the private-market price of
restricted shares of public conpanies (i.e., shares that, because
t hey have not been registered with the Securities and Exchange

Comm ssion (SEC), generally cannot be sold in the public market



- 56 -
for a 2-year period)®® with their coeval public market price.
M. I ngham conbines data fromthe restricted stock approach with
his analysis of the “investnent quality” of the LP units to
support a marketability discount of 35 percent.

C. M. Burns’s Opinion

M. Burns’s approach requires nore explanation. He also
considers various studies of marketability di scounts with respect
to restricted stock sales. He |ooks at studies of the nean
di scount (in two cases, the nedian discount) on sal es of
restricted stock during three periods: (1) before 1990; (2) from
1990 to 1997; and (3) during 1997 and 1998. 1In 1972, the SEC
adopted rule 144, 17 C F. R sec. 230.144 (1972), inposing a 2-
year holding period on the resale of restricted stock. In 1990,
the SEC adopted rule 144A, 17 C F. R sec. 230.144A (1990),
allow ng institutional buyers to buy and sell restricted stock.
In 1997, the SEC anended rule 144, 17 C. F.R sec. 230.144 (1997),
reducing the required holding period to 1 year. For the first
period (pre-1990), which M. Burns characterizes as “lack[ing] *
* * a resale market”, the average of the discounts for the
studi es he considered is 34 percent. For the second period (1990
to 1997), the simlar average is 22 percent, and, for the third
period (1997 and 1998), it is 13 percent. He concl udes:

Based on the evolution of restricted stock discounts,

there appear to be at least two factors that influence
investors: 1) the limted access to a liquid market

13 See 17 C.F.R sec. 230.144(d) (1972). The required
hol di ng period was shortened to 1 year in 1997. See 62 Fed. Reg.
9242 (Feb. 28, 1997).
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and 2) the required hol ding period before the

restricted stock can be freely traded. These factors

suggest an explanation as to why average marketability

di scounts have decreased since the inplenentation of

Rul e 144A and the Anmendnent to Rule 144A [sic., Rule

144]. Rule 144A allowed for institutional trading of

restricted stocks. The difference between average

mar ketabi l ity di scounts before and after Rule 144A

woul d appear to reflect the discount investors required

for having virtually no secondary market. In contrast,

the difference between average di scounts found prior to

and after 1997 is a logical result of the reduction in

hol ding period fromtwo years to one year.

M. Burns recognizes that the partnership is very different
fromthe operating conpanies that are the subject of the
restricted stock studies he exam ned. Neverthel ess, he thinks
that the changes in restricted stock di scounts over tine
evi denced by those studies are instructive with respect to the
pricing decisions of investors holding securities that cannot
readily be resold. He starts with the prem se that, before SEC
rule 144A, holders of restricted stock had virtually no access to
any secondary (resale) market and, therefore, demanded a di scount
(34 percent being the average of the studies he exam ned) to
account for that |lack of market access. The pronul gation of SEC
rule 144A, he argues, opened a resale market (albeit alimted
one), and the average discount of the studies he exam ned for the
period from 1990 to 1997 is, at 22 percent, 12 percentage points
| ower than the average di scount he observed for the prior period,
before the promul gation of rule 144A. He concl udes that the
difference is due to the availability of a resale market after
1990. Put another way, M. Burns believes that 12 percent is

i ndi cative of the charge that the buyer inposed on the seller of
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restricted stock before 1990 to account for the buyer’s |ack of
access to a ready resale market. M. Burns concludes that the
remai ni ng 22 percentage points of the average pre-1990 di scount
of 34 percent are attributable to holding period restrictions and
factors unrelated to marketability. He explains the effect of
hol ding period restrictions as follows: “Legally nmandated
hol di ng periods can be particularly onerous for investors when
the restricted shares are subject to extrenme price volatility, as
is the case with many financially distressed conpanies.” He
concl udes:

For investnment hol ding conpanies such as the

Partnership — those not hindered by |egal holding

periods, nor subject to the operating and financi al

risks of typical restricted shares -— the neasure of

di scount based on restricted stock research suggests a

| ack of marketability adjustnment closer to 12 percent.
That, he explains “is the increnental |evel of discounts that
i nvestors demanded before 1990, when the tradi ng narket becane
nmore liquid.”

M. Burns next turns his attention to the circunstances of
the partnership. He believes that there are factors particul ar
to the partnership that nust be considered in determ ning an
appropriate marketability discount. M. Burns lists the
followng factors: the failure to make distributions, a
nondi versified portfolio, the restrictions on transferring LP
units, the dissolution provisions of the partnership agreenent,
and the liquidity of Dell shares. He considers the |last two

factors as increasing marketability. He believes that the

provi sions of the partnership agreenment providing for the
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vol untary dissolution of the partnership (and distribution of its
assets on a pro rata basis to its partners) would benefit a
[imted partner wishing to sell her interest. He believes that a
vol untary dissolution of the partnership would be of little
detrinment to the remaining partners, who could reconstitute the
partnership less the withdraw ng partner (who m ght agree to pay
the costs attendant to dissolution and reconstitution), and the
di ssolution would significantly benefit the w thdraw ng partner,
who woul d save the large discount to her proportional share of
the partnership’ s NAV attendant to any assignnent of her
interest. He notes that, on each valuation date, the
partnership’s portfolio consisted of only highly |iquid,
mar ket abl e securities; viz, Dell shares: “These assets have an
easily discernible value and can be sold quickly and easily.”
M. Burns concludes that a reasonabl e negotiati on between a buyer
and seller over the price of alimted partner interest in the
partnership would result in a price concession for |ack of
mar ketability in the range of 10 to 15 percent. He starts with
the notion that traditional studies of unregistered shares of
public conpani es suggest a price concession of 12 percent due to
the lack of a ready narket. Because of his belief that, unlike
restricted stock, alimted partner interest in the partnership

i s not burdened by prescribed holding period limtations on

14 He adds: “The Partnership owns a substantial block of
Del | stock. However, these shares represented | ess than 0.28% of
Dell’s trading volunme on the dates of valuation, which suggests
that the Partnership’s shares could be readily absorbed by the
mar ket . ”
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resale, nor does it carry the business or financial risk
associated wth the typical issuer of private placenent shares,
he adds little for those factors. He settles on a marketability
di scount of 12.5 percent.

d. Di scussi on

(1) Introduction

The experts agree on the useful ness of restricted stock
studies in determ ning appropriate marketability discount for the
gifts. They further agree that (1) no secondary market exists
for LP units; (2) an LP unit cannot be marketed to the public or
sold on a public exchange; and (3) an LP unit can be sold only in
a private transaction. They disagree principally on the
i kelihood of a private market anong the partners for LP units.

(2) M. Inghanis Opinion

M. Inghamis approach is relatively straightforward. He
believes that “restricted shares [of publicly held conpani es]
sell at a price below their publicly traded (unrestricted)
counterparts because of the |lack of access to a ready market due
to SEC Rule 144.” He has sanpled private transactions in the
comon stocks of actively traded conpanies. H's sanple shows
medi an and nmean di scounts of 24.8 and 27.4 percent, respectively,
“for equities with access to public stock market liquidity in
about two years.” He believes that “these private pl acenent
transactions * * * are an appropriate starting point from which
to measure the dimnution in valuing arising fromlack of

mar ketability.” He adds: “The * * * [marketability] discounts
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demanded by potential investors in privately held business
interests with potentially very |long hol ding periods should be
much |l arger [than for restricted shares with access to a ready
market in 2 years].” In particular, with respect to the
partnership, he concludes that (1) the willing buyer of a limted
partner interest “has no real prospects of being able to sell the
interest in the public market at the full, freely traded val ue at
any tinme,” and (2) “there is virtually no ready market for * * *
[interests in the partnership]”. He appears to dism ss
al together the possibility of a private sale of LP units:
Further, there is no market for a limted

partnership unit in * * * [the partnership]. There

have never been any purchases or sales of * * *

[partnership] limted partnership units. Sales of

partnership units are restricted by the Agreenent. A

buyer has no assurance, as well, of being admtted as a

substitute partner, as such adm ssion requires the

consent of all the partners.
He concludes: “Considering all relevant factors, * * * [I]
believe that the discount for |ack of marketability should be at
least 35% " (Enphasis added.) He settles for a 35-percent
di scount for lack of marketability in determ ning the value of an
LP unit.

Respondent observes about M. Inghanmis analysis: |If M.
| ngham s assunptions about the absence of a market for LP units
are accepted, “then the conclusion is unavoi dable that the val ue
of limted partnership interests in the * * * [partnership] is
virtually zero, or that they cannot be valued at all.”

Respondent criticizes M. Inghamfor being arbitrary in stopping

at 35 percent when his analysis would seemto lead to the
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conclusion that, since he believes that an LP unit cannot be
sold, the appropriate discount for |lack of marketability should
be 100 percent. Respondent has a point. M. Inghanis analysis
is predicated on the assunption that he can extrapol ate the
mar ketabi ity di scount appropriate to an LP unit fromthe typica
di scount found by himwth respect to a sanple of sal es of
restricted stock barred fromresale in a ready market for 2
years. The obstacle he nust overcone is his belief that there is
not now, nor will there ever be, a ready market (indeed, any
market) for LP units. If we are to assune (as he woul d have us
do) that the size of the marketability discount is a function of
the length of time that a holder of an interest in a business is
barred access to a ready market, then M. Ingham has not
persuaded us that his stopping point, 35 percent, is anything but
a guess. He does not build fromhis observed sanple nedi an and
mean di scounts of 24.8 and 27.4 percent, respectively, to his 35
percent conclusion by quantitative nmeans. He considers the
“investment quality” of the LP units, concluding that the | ack of
public information about the partnership is a detrinent that is
mtigated “somewhat” by the transparency of the partnership
(since its only assets are shares of Dell stock). He takes into
account that there is no market for LP units, and an investor
wi shing to acquire Dell shares could do so outside of the
partnership w thout encountering the various restrictions
attaching to a partnership interest. Wthout any further

anal ysis, he concludes, as stated supra: “Considering al
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rel evant factors, * * * the discount for lack of marketability
shoul d be at | east 35 percent.”' Gven his assunptions that (1)
there is virtually no ready market for LP units, and (2) the size
of any marketability discount is a function of the length of tine
that a holder of an interest in a business is barred access to a
ready market, it would seemthat he could only draw the
conclusion that an LP interest is sinply not salable, which is
not the conclusion that he draws. W do not reject per se M.
I nghanis reliance on restricted stock studies. W sinply |ack
confidence in the result he reaches given the assunptions he
makes. We need not rely on the unsupported opinion of an expert

Wi tness. See Casey v. Conm ssioner, 38 T.C. at 381.

(3) M. Burns’'s Qpinion

M. Burns | ooks at the marketability discount as conprising
principally two conponents: a nmarket access (liquidity)
conponent and a hol ding period conponent. W assune that
petitioner’s expert, M. Ingham accepts that division since, in
his rebuttal report, he states: “[M. Burns] concl uded,
correctly, that private placenment discounts have declined because

of relaxations for institutional trading and reductions in

1 A clue to his settling on 35 percent may be contained in
a reference in his direct testinony to a group of 13 restricted
st ock studies, which he describes as having a range of observed
di scounts from 13 to 45 percent and “an observed clustering of
di scounts between 30% and 35%” W have conputed the group’s
mean and nedi an di scounts to be 29.36 and 31.9 percent,
respectively. The data set is skewed to the left (wth nore
extrenme neasurenents anong the | ower percentages), which
indicates that the nedian is the preferred neasure of central
tendency. M. Ingham does not explain what further significance
he attaches to his clustering observation.
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requi red hol ding periods under Rule 144.” (Enphasis added.) M.
Burns pegs at 12 percent the difference in private placenent
di scounts between a period in which holders of restricted stock
had no access to a ready market and could only di spose of their
restricted stock in private transactions and a period in which
certain holders of restricted stock were allowed |imted access
to a ready market.!® He concludes: “[That] difference * * *
woul d appear to reflect the discount investors required for
having virtually no secondary market.” That difference suggests
to M. Burns the market access conponent of the marketability
di scount appropriate to an LP unit; i.e., the price concession
that a buyer of an LP unit would denand to reflect that the unit
could only be liquidated in a private transaction.

M. Burns recognizes that factors particular to the
partnership (such as the restrictions on transferring LP units)
m ght elicit an additional discount, and, on the basis of those
factors and the di scounts suggested by his enpirical research
studies, he settles on a marketability discount of 12.5 percent.
He makes little, if any, adjustnent on account of hol ding period
restrictions. He notes that the partners can agree to dissolve
t he partnership; and, although he did not determ ne the

i kel i hood of a dissolution, he testified that, so |long as the

¥ |In his rebuttal testinobny, M. Inghamcriticizes M.
Burns for referring in a portion of his testinony to a reduction
in “average marketability discounts” rather than a reduction in
private placement discounts. It is clear to us that M. Burns is
referring to the average of his summary of marketability di scount
studi es based on restricted stock sales. W see no anbiguity or
error.
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partnership continued to hold only shares of Dell stock (which he
characterizes as having “an easily discernible value”), “[he
could not] envision an econom c reason why * * * [the
partnership] would not be willing to | et sonebody be bought out,
because * * * [the remaining partners woul d] be holding the sanme
proportion of assets, the sane type of assets, after * * * [the
buyout].” Indeed, given the significant mnority interest and
mar ketability discounts froman LP unit’s proportional share of
the partnership’ s NAV that each expert would apply in valuing the
gifts, it would appear to be in the economc interest of both any
[imted partner not under the econom c necessity to do so but
wi shing to nmake an inperm ssible assignnment of LP units and the
remai ning partners to strike a deal at sonme price between the
di scounted value of the units and the dollar value of the units’
proportional share of the partnership’s NAV. The w shing-to-
assign partner would get nore than she would get in the
admttedly “thin” market for private transactions, and the doll ar
val ue of each remaining partner’s share of the partnership s NAV

woul d increase.? So long as the partnership’s assets renmain

7 Thus, for instance, assune that a hypothetical limted
partnership organi zed under an agreenent identical to the
partnership’s has one general and four limted partners, al
sharing equally in profits and | osses, an NAV of $100, and,
because of mnority interest and marketability di scounts, no
i nperm ssi ble assignnent of a limted partner interest could be
made for a price greater than 60 percent of the interest’s share
of NAV. If alimted partner wi th bargai ning power and w shing
to di spose of her 20-percent interest and the limted partnership
were to settle on a redenption price of $14 for her interest, she
woul d receive $2 nore than she could receive on an inpermssible
assignnent, the limted partnership’s remai ni ng NAV woul d be $86,

(continued. . .)
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highly liquid (as they were on each of the valuation dates), the
remai ni ng partners would appear to bear little or no economc
risk in agreeing to a redenption or simlar transaction to
accommodat e a wi shing-to-assign partner

A transaction of the type described would (if petitioners’
proposed di scounts are to be credited) increase the wealth of the
famly menbers post hoc. Wile such a transaction is perhaps
inconsistent wwth the stated purpose of the partnership to
“preserve Fam |y assets”, the provision in the partnership
agreenent allowi ng for the consensual dissolution of the
partnership convinces us that preservation of famly assets is
not an unyiel ding purpose. W think that M. Burns was correct
to take into account the prospect of such a dissolution of the
partnership as a significant factor in the private market for LP
units, and we think that the economc self-interest of the
partnership (nore precisely, any remaining partners) nust be
considered in determning any marketability discount. W agree
with M. Burns that the hol ding period conmponent of the

marketability discount is of little, if any, influence here.?!®

(... continued)
and each of the four remaining partners’ share of that NAV woul d
i ncrease by $1.50, from $20 to $21.50. O course, we cannot say
where between $12 and $20 the redenption price would settle, but,
putting transaction costs aside, it would be in the economc
interest of both the wi thdraw ng partner and the remaining
partners to have it settle sonewhere in between.

8 We are mndful of one of respondent’s expert’s,
Prof essor Kl ei nberger’s, testinony that “nobody at armis | ength
woul d get into this deal” (nmeaning the partnership), and the
inplication to be drawmn fromthat testinony that it would be hard
to market an interest in the partnership. Professor Kl einberger,
(continued. . .)



(4) Concl usion

M. Burns has persuaded us that a hypothetical purchaser of
an LP unit woul d denmand and get a price concession to reflect the
mar ket access conponent of the marketability di scount but woul d
get little if any price concession to reflect the hol ding period
conponent of that discount. On the record before us, and
considering the expert testinony presented, we cannot determ ne
any better estimate of an appropriate marketability di scount than
M. Burns’s estimate, 12.5 percent, and we find accordingly.

(5) Paragraph 9.3

Since we have determ ned to disregard paragraph 9.3 in
determ ning the values of the gifts, we need not address the
parties’ differences with respect to its effects on those

val ues. *°

18( ... continued)
however, was not called as an expert on valuation; he did not
offer any opinion as to the value of an existing LP unit, and,
al t hough we are unpersuaded by one of petitioners’ expert’'s, M.
| nghamis, opinion as to an appropriate marketability di scount, he
st opped at 35 percent.

19 W note in passing that when asked to determne the fair
mar ket val ues of the gifts disregarding the inpact of paragraph
9.3, the parties’ experts took different approaches. M. Burns
sinply di sregarded the additional discount on account of
paragraph 9.3 that he had applied sequentially after applying the
mnority interest and marketability di scounts that he thought
appropriate. See infra appendi xes A-D. M. Ingham added an
anount to what he had determned to be the freely traded val ue of
an LP unit (i.e., the unit’s proportional share of the
partnership’s NAV) mnus his calculation of the appropriate
mnority interest discount. See infra appendi xes A-D, final
portion: “M. Inghanmis conputation — effect of par. 9.3". W
fail to see the logic of M. Ingham s approach, since he did not
take into account paragraph 9.3 in determning the freely traded
value of an LP unit. He is adding back an ambunt to show his
disregard of a provision (par. 9.3) that he had not taken into

(continued. . .)



V. Concl usion

On the prem ses stated, we calculate the fair market val ues

of the gifts as follows:

Table 13
Date of qgift
11/ 8/ 1999 11/ 8/ 1999 1/ 4/ 2000 2/ 2/ 2001
f/blo |I. in trust in trust in trust

Net asset val ue $2, 812, 763 $2, 812, 763 $4, 798, 033 $2, 902, 488
Gft interest 14. 265% 70. 054% 3.285% 5.431%
Pro rata portion

of net asset

val ue 401, 241 1, 970, 453 157, 615 157, 634
Di scount for |ack

of control

(11.32, 11.32,

14. 34, and

4. 63%
respectively) (45, 420) (223, 055) (22,602) (7,298)

355, 820 1, 747, 398 135, 013 150, 336

Di scount for |ack

of marketability

(12.5% (44,478) (218, 425) (16,877) (18,792)
Fai r mar ket val ue 311, 343 1, 528, 973 118, 137 131, 544

We find accordingly, except that, on the basis of
respondent’s position on brief that the anmount of the 2001 gift
is $131,033, we find that the total anpbunt of that gift is that

anount .

Deci sion will be entered

under Rul e 155.

19C. .. continued)
account. If, for instance, the mnority interest discount is set
to zero, M. Ingham s approach would increase the freely traded
value of an LP unit to an anmount greater than its proportiona
share of the partnership’s NAV, a result that we do not think he
woul d support.



- 69 -
APPENDI X A

Conpari son of Valuation Experts’ Conputations
Gft of 1,426.5334 Limted Partnership Units f/b/o |I.-Nov. 8, 1999

Units outstandi ng 10, 000
Units transferred 1, 426. 5334
Percent age of outstanding units transferred 14. 265%
Petitioners’ expert Respondent’ s expert
M. 1ngham M. Burns
Net asset val ue (NAV): Tot al Per unit Tot al Per unit
100% $2,812, 763 281. 28 2,812,763 281. 28
NAV proporti onal
to gift $401, 241 281. 28 401, 241 281. 28

Conput ations of fair nmarket value (FMV)--restrictions contained in
par agraph 9.3 of partnership agreenent (par. 9.3) taken into account

M nority discount:

M. | ngham -14. 4% (57,779) (40. 50) -- --
M. Burns--11.2% - - - - (44, 939) (31.50)
Freely traded val ue 343, 462 240. 77 356, 302 249. 77
Mar ket abi lity di scount:
M. 1 ngham -35% (120, 212) (84.27) -- --
M. Burns--12.5% - - - - (44,538) (31.22)
Subt ot al $223, 250 156. 50 311, 764 218.55

Par. 9.3 discount:
M. | ngham - not
separately stated -- -- -- --

M. Burns--16.1% - - - - (50, 506) (35.41)
FM/- -par. 9.3 taken
into account: $223, 250 156. 50 261, 258 183. 15
Total di scounts $177,990 124777 139,982 98. 13
Total di scounts as
per cent age of NAV 44. 4% 44. 4% 34. 9% 34. 9%

Conput ati ons of FMV--par. 9.3 disregarded

FMW/ above--par. 9.3

taken i nto account: $223, 250 156. 50 261, 258 183. 15
M. I ngham -add prem um 5,581 3.91 -- --
M. Burns--add back

16. 1% di scount _ - - - - 50, 506 35.41

FM/- -par. 9.3 disregarded: $228, 832 160. 41 311, 764 218. 55

Total discounts $172, 409 T120.86 89,477 62. 72
Total discounts as

per cent age of NAV 43. 0% 43. 0% 22. 3% 22. 3%

M. Inghanis conputation--effect of par. 9.3

Tot al Per unit

Freely traded val ue $343, 462 240. 77
Add 2.5% prem um 8,587 6. 02
Adj usted freely

traded val ue 352, 049 246.79
Subt ract 35%

mar ket abi l ity di scount 123, 217 86. 38
FM/—-par. 9.3 disregarded 228, 832 160. 41
FM/—-par. 9.3 taken

i nto account 223, 250 156. 50

Net increase in FW-—
par. 9.3 disregarded 5,581 3.91
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APPENDI X

Conpari son of Val uation Experts

B

Conput ati ons

Gft of 7,005.367 Limted Partnership Unit

s f/b/o the children-Nov. 8, 1999

Units outstandi ng
Units transferred
Percent age of outstanding units transferred

10, 000
7, 005. 367
70. 054%

Petitioners’ expert Respondent’ s expert
M. 1Ingham M. Burns
Net asset val ue (NAV): Tot al Per unit Tot al Per unit
100% $2,812, 763 281. 28 2,812,763 281. 28
NAV proporti onal
to gift $1, 970, 453 281. 28 1, 970, 453 281. 28

Conput ations of fair

mar ket value (FMV)--restrictions contained in

par agraph 9.3 of partnership agreenent (par. 9.3) taken into account
M nority discount:
M. I ngham -14. 4% (283, 745) (40.50) - - - -
M. Burns--11.2% - - - - (220, 691) (31.50)
Freely traded val ue 1, 686, 708 240. 77 1, 749, 762 249. 77
Mar ket abi lity di scount:
M. | ngham - 35% (590, 348) (84.27) - - - -
M. Burns--12.5% - - - - (218, 720) (31.22)
Subt ot al $1, 096, 360 156. 50 1, 531, 042 218.55
Par. 9.3 discount:
M. | ngham - not
separately stated -- -- -- --
M. Burns--16.1% - - - - (248, 029) (35.41)
FM/—-par. 9.3 taken
into account: $1, 096, 360 156. 50 1,283,013 183. 15
Total discounts $874, 093 12477 687, 440 98. 13
Total discounts as
per cent age of NAV 44. 4% 44. 4% 34. 9% 34. 9%
Conput ati ons of FMV--par. 9.3 disregarded
FMW/ above--par. 9.3
taken i nto account: $1, 096, 360 156. 50 1, 283, 013 183. 15
M. I ngham -add prem um 27,409 3.91 -- --
M. Burns--add back
16. 1% di scount - - - - 248, 029 35.41
FM/--par. 9.3 disregarded: $1,123, 769 160. 41 1,531,042 218.55
Total discounts ~ $8406, 684 170. 86 439, 411 62. 72
Total discounts as
per cent age of NAV 43. 0% 43. 0% 22. 3% 22. 3%
M. Inghanis conputation--effect of par. 9.3
Tot al Per unit
Freely traded val ue $1, 686, 708 240. 77
Add 2. 5% prem um 42,168 6. 02
Adj usted freely traded
val ue 1, 728, 875 246. 79
Subtract 35%
mar ketability
di scount 605, 106 86. 38
FMW--par. 9.3
di sregar ded 1,123,769 160. 41
FM/--par. 9.3 taken
i nt o account 1, 096, 360 156. 50
Net increase in FM--
par. 9.3 disregarded 27,409 3.91
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APPENDI X C

Conpari son of Valuation Experts’ Conputations
Gft of 469.704 Limted Partnership Units f/b/o the children-Jan. 4, 2000

Units outstandi ng 14, 296. 71
Units transferred 469. 704
Percent age of outstanding units transferred 3.285%
Petitioners’ expert Respondent’ s expert
M. 1ngham M. Burns
Net asset val ue (NAV): Tot al Per unit Tot al Per unit
100% $4,672, 758 326. 84 4,798,033 335. 60
NAV proporti onal
to gift $153, 500 326. 84 157, 615 335. 60

Conput ations of fair market value (FMV)--restrictions contained in
par agraph 9.3 of partnership agreenent (par. 9.3) taken into account

M nority discount:

M. | ngham-16. 3% (25, 021) (53.28) -- --
M. Burns--13.4% - - - - (21,120) (44.97)
Freely traded val ue 128, 480 273.57 136, 495 290. 63
Mar ket abi lity di scount:
M. 1 ngham -35% (44, 968) (95.75) -- --
M. Burns--12.5% - - - - (17, 062) (36. 33)
Subt ot al $83, 512 177. 82 119, 433 254. 30

Par. 9.3 discount:
M. | ngham - not
separately stated -- -- -- --

M. Burns--16.1% - - - - (19, 229) (40.94)
FM/- - para. 9.3 taken
into account: $83, 512 177.82 100, 204 213. 36
Total discounts $69, 988 149.02Z 57, 411 122.24
Total discounts as
per cent age of NAV 45. 6% 45. 6% 36. 4% 36. 4%

Conput ati ons of FMV--par. 9.3 disregarded

FMW/ above--par. 9.3

taken i nto account: $83, 512 177. 82 100, 204 213. 36
M. I ngham -add prem um 2,088 4.45 -- --
M. Burns--add back

16. 1% di scount == - - 19, 229 40. 94

FM/- -par. 9.3 disregarded: $85, 600 182. 26 119,433 254. 30

Total discounts $67, 901 14458 38, 182 81.30
Total discounts as

per cent age of NAV 44. 2% 44. 2% 24. 2% 24. 2%

M. Inghanis conputation--effect of par. 9.3

Tot al Per unit

Freely traded val ue $128, 480 273.57
Add 2.5% prem um 3,212 6.84
Adj usted freely traded

val ue 131, 692 280.41
Subt ract 35%

mar ket abi l ity di scount 46, 092 98.14
FM/- -par. 9.3 disregarded 85, 600 182. 26
FM/- -par. 9.3 taken

i nto account 83,512 177.82

Net increase in FW--
par. 9.3 disregarded 2,088 4.45
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APPENDI X D

Conpari son of Valuation Experts’ Conputations
G ft of 860.7708 Limted Partnership Units f/b/o the Children-Feb. 2, 2001

Units outstandi ng 15, 849. 07
Units transferred 860. 7708
Percent age of outstanding units transferred 5.431%
Petitioners’ expert Respondent’ s expert
M. 1ngham M. Burns
Net asset val ue (NAV): Tot al Per unit Tot al Per unit
100% $2, 798, 331 176. 56 2,902, 488 183. 13
NAV proporti onal
to gift $151, 977 176. 56 157,634 183. 13

Conput ations of fair market value (FMV)--restrictions contained in
par agraph 9.3 of partnership agreenent (par. 9.3) taken into account

M nority discount:

M. | ngham -10. 0% (15, 198) (17.66) -- --
M. Burns--5.0% - - - - (7,882) (9.16)
Freely traded val ue 136, 779 158.91 149, 752 173.98
Mar ket abi lity di scount:
M. 1 ngham -35% (47,873) (55.62) -- --
M. Burns--12.5% - - - - (18, 719) (21.75)
Subt ot al $88, 906 103. 29 131, 033 152. 23

Par. 9.3 discount:
M. | ngham - not
separately stated -- -- -- --

M. Burns--17. 7% - - - - (23,193) (26.94)
FM/- -par. 9.3 taken
into account: $88, 906 103. 29 107, 840 125. 28
Total discounts $63,0/0 73. 27 49,793 57. 85
Total di scounts as
per cent age of NAV 41. 5% 41. 5% 31. 6% 31. 6%

Conput ati ons of FMV--par. 9.3 disregarded

FMW/ above--par. 9.3

taken i nto account: $88, 906 103. 29 107, 840 125. 28
M. I ngham -add prem um 2,223 2.58 -- --
M. Burns--add back

16. 1% di scount == - - 23,193 26.94

FM/- -par. 9.3 disregarded: $91, 129 105. 87 131, 033 152. 23

Total discounts $60, 848 70. 69 26, 601 30.90
Total discounts as

per cent age of NAV 40. 0% 40. 0% 16. 9% 16. 9%

M. Inghanis conputation--effect of par. 9.3

Tot al Per unit

Freely traded val ue $136, 779 158.91
Add 2.5% prem um 3,419 3.97
Adj usted freely traded

val ue 140, 199 162. 88
Subt ract 35%

mar ket abi l ity di scount 49, 070 57.01
FM/- -par. 9.3 disregarded 91,129 105. 87
FM/- -par. 9.3 taken

i nto account 88, 906 103. 29

Net increase in FW--
par. 9.3 disregarded 2,223 2.58



