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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Robert N. Arnmen, Jr., pursuant to the provisions of section
7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set

forth bel ow.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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OPI NION OF THE SPECI AL TRI AL JUDCE

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s nmotion to dismss for lack of jurisdiction.?
Respondent maintains that the petition was not filed by a trustee
authorized to bring suit on behalf of Home Health Services Trust
(Home Health).® As discussed in detail below, we shall grant
respondent’s notion and dismss this case for |ack of
jurisdiction.
Backgr ound

A. Notice of Deficiency

Respondent issued a notice of deficiency to Hone Health
determining a deficiency in, an addition to, and a penalty on its
Federal inconme tax as foll ows:

Accur acy- Rel at ed

Addi tion To Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1997 $137, 942 $27, 588 $27, 588

2 This case was consolidated for hearing with three rel ated
cases in which Robert Hogue also filed petitions purportedly as
“trustee” on behalf of various so-called trusts. See Residential
Mint. Servs. Trust v. Conmm ssioner, T.C. Menp. 2003-56; Rancho
Residential Servs. Trust v. Conm ssioner, T.C Menp. 2003-57;
Sunshi ne Residential Trust v. Commi ssioner, T.C. Meno. 2003-59.

3 Use of the ternms “trust” and “trustee” (and their
derivatives) is intended for narrative conveni ence only. Thus,
no i nference should be drawn from our use of such terns regarding
any | egal status or relationship.
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The deficiency in inconme tax is based on the disall owance of
deductions clainmed by Hone Health on Schedule C, Profit or Loss
fromBusiness. In this regard, respondent determ ned that the
deducti ons:

are disall owed because you failed to establish the
anount, if any, that was paid during the taxable year
for ordinary and necessary business expenses, and you
failed to establish the cost or other basis of the
property clainmed to have been used in business.

B. Petition

The Court subsequently received and filed a petition for
redeterm nation chall enging the notice of deficiency.* The
petition was signed by Robert Hogue as Honme Health’s purported
“trustee”.

Paragraph 4 of the petition, which sets forth the bases on
whi ch the notice of deficiency is challenged, alleges as foll ows:

(1) The Statutory Notice of Deficiency was issued to
petitioner claimng petitioner had unreported incone.
Petitioner denies having any unreported incone. (2)
Attached to the Notice of Deficiency, |IRS Form 4549-A,

i ncone tax exam nation changes, line 9 states, “Total
Corrected Tax Liability.” Petitioner denies having a
tax liability. (3) Respondent has failed to provide
the petitioners [sic] with the USC Title 26 taxing
statute that applies. (4) Respondent has failed to
provide the petitioners [sic] with certified assessnent
information as per Internal Revenue Regul ation
301.6203-1. (5) Respondent has failed to identify the
i ndi vidual who will certify to the tax adjustnents the
determ nation was based on. (6) Petitioner clains, the
Notice of Deficiency, the claimed tax liability, and

4 Hone Health’s principal place of business was in
California at the tine that the petition was filed with the
Court.
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the clainmed unreported income, are all based on

unf ounded and hearsay evidence[;] no exam nation of
books and records has been done so we are presum ng
this is a naked assessnent. (7) There can be no

meani ngful adm ni strative hearing until respondent
provi des petitioner with certified evidence to support
the Notice of Deficiency and the clained tax liability.

C. Respondent’s Mbti on

Respondent filed a nmotion to dismss for |ack of
jurisdiction. 1In the notion, respondent asserts that this case
shoul d be dism ssed for lack of jurisdiction “on the ground that
the petition was not filed by a trustee authorized to bring suit
on behalf of the trust”.

Upon the filing of respondent’s notion to dismss, the Court
i ssued an order directing Honme Health to file an objection, if
any, to respondent’s notion, taking into account Rule 60, and to
attach to the objection a copy of the trust instrunent or other
docunent ati on showi ng that the petition was filed by a fiduciary
legally entitled to institute a case on behal f of Hone Heal t h.
The Court subsequently extended the tine within which objection
was to be filed.

D. Robert Hoque' s Obj ection

Utimately, the Court received an objection, which was
signed by Robert Hogue, to respondent’s notion to di sm ss.

Paragraph 5 of the objection states:
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ROBERT HOGUE presented a Trust instrunment for the court
which is a Contractual Contract Trust based on comon
law & the United States Constitution, Article One,
Section 10., MR HOGUE al so presented notarized
docunentation to the court to show his acceptance of
Trusteeship. As well as further docunentation such as
form 56, Fiduciary Signature card show ng Robert Hogue
as wet signature on bank account. At best this site is
frivolous and without nerit. The court is trying to

m slead the petitioner in this court action. ROBERT
HOGUE is the only person who can represent the trust.
Hi s description as Trustee for Hone Health is well
established in his everyday work as Trustee.

Attached to the objection are copies of, inter alia, a
purported trust instrument dated May 24, 1994 (trust instrunent),
a docunent entitled “Trustee Resignation/ Appoi ntnent of
Successor-Trustee” executed on July 15, 1997, wherein a Dougl as
J. Carpa, “trustee”, purportedly appoints Robert Hogue as the
successor trustee for Honme Heal th (appoi nt mnent docunent),® an
undat ed docunent entitled “Letter of Resignation” (resignation

letter), documents entitled “Mnthly Managenent Meeti ng”

5 The sane trust instrument and appoi nt nent docunent were
both submtted to the Court by Robert Hogue in Hone Health Servs.
Trust v. Conmm ssioner, docket No. 9118-00, involving the 1996 tax
year, which was dism ssed on the ground that Robert Hogue was not
a proper person authorized to petition the Court on behalf of the
trust. Likewse, wth the exception of the nane of the so-called
trust, the appointnment docunment is identical to the appointnment
docunent submitted to the Court by Robert Hogue in numerous cases
before this Court that were dism ssed on the ground that Robert
Hogue was not a proper person authorized to petition the Court on
behal f of the “trust”. See Rancho Residential Facility Trust v.
Comm ssi oner, docket No. 9120-00; Residential Mnt. Servs. Trust
v. Conmm ssioner, docket No. 9119-00 (involving the 1996 tax
year); Hone Health Servs. Trust v. Comm ssioner, docket No. 9118-
00; Sunshine Trust v. Conm ssioner, docket No. 9117-00;
Residential Mgnt. Servs. Trust v. Conm ssioner, T.C Meno. 2001-
297 (involving the 1995 tax year); cases cited supra n. 2.
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(purported mnutes), and a provision of the Revised Statutes of
Nova Scotia, Canada.®

The trust instrument is identical to the altered trust

instrunment submtted to the Court by Robert Hogue in Residential

Mint. Servs. Trust v. Conm ssioner, T.C Meno. 2003-56, including

the execution of the trust instrunment before a notary public on
May 24, 1994, except for the name of the trust and the
recordation informati on stanped on the unnunbered cover page.
The recordation information stanped on the unnunbered cover page
of the trust instrunent states as follows:’
OFFI Cl AL RECORDS COF
MARI COPA COUNTY [ AZ] RECORDER
HELEN PURCELL
94- 0416998 05/ 25/94 10: 25
LILIAN 3 of 3
In fact, the recordation information on the trust instrunent is

in nunmerical order with the recordation information on the

altered trust instrunent submtted to the Court in Residential

Mont. Servs. Trust, which states:

6 Specifically, Robert Hogue attached Nova Scotia's
“Trustee Act, Chapter 479 of the Revised Statutes, 1989 anended
1992, c¢. 8, s. 37; 1994-95, c. 19", which has no rel evance to the
present case. See Residential Mint. Servs. Trust v.

Commi ssioner, T.C Menp. 2001-297.

" W note that the record reflects that only the unnunbered
cover page of the trust instrunment was purportedly recorded with
the Maricopa County Recorder in Arizona.
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OFFI Cl AL RECORDS COF
MARI COPA COUNTY [ AZ] RECORDER
HELEN PURCELL
94- 0416997 05/ 25/94 10: 25
LILIAN 2 of 3
The undated resignation letter, which had been furnished to
respondent by Robert Hogue, states as foll ows:

LETTER OF RESI GNATI ON

To the TRUSTEES of

HOVE HEALTH SERVI CES

5505 Connecticut Ave., NW #200
Washi ngton, D.C. 20015

Dear Board of Trustees:

| hereby tender ny resignation as Trustee of HOME
HEALTH SERVI CES, effective at the close of the [sic]
July 15, 1997.

/sl
Aneri can Conmpn Trust,
Dougl as Carpa, Trust Oficer

Notice of Acceptance of Resignation:

/sl
Bob Hogue, Trustee

The purported m nutes, which are dated July 28, August 25,
Septenber 27, Cctober 27, Novenber 24, and Decenber 29, 1997, are
each one page long and contain a “Sign in Log” with various

signatures, including Robert Hogue's purported signature.?®

8 Al six of these purported mnutes are identical copies
of the sanme six purported mnutes submtted to the Court by
Robert Hogue in nunerous cases before this Court that were
di sm ssed on the ground that Robert Hogue was not a proper person
authorized to petition the Court on behalf of the trust. See
cases cited supra n. 2.
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However, the purported m nutes do not state the organization that
the mnutes pertain to, nor do the purported m nutes docunent
Douglas J. Carpa’ s alleged notice of resignation, nor Robert
Hogue’ s al | eged appoi ntnment as the successor trustee for Hone
Heal t h, nor Robert Hogue's or any trustee's alleged authority to
amend the trust instrunment.

E. Respondent’ s Response

At the Court’s direction, respondent filed a response to the
f oregoi ng objection challenging the authenticity of the purported
trust instrument. Respondent further contends that the objection
is identical to a previous objection filed by Robert Hogue in

Hone Health Servs. Trust v. Conm ssioner, docket No. 9118-00,

whi ch was dism ssed for |ack of jurisdiction.

F. Heari ng on Respondent’s Nbtion

This matter was called for hearing at the Court’s trial
session in San Francisco, California. Counsel for respondent
appeared at the hearing and offered argunent and evidence in
support of respondent’s notion to dism ss.

Robert Hogue appeared pro se, purportedly on behalf of Hone
Health. The only evidence he offered was his naked assertion
that he is entitled to appear on behalf of Hone Heal th because he
was appointed trustee on July 15, 1997.

G Post - Heari ng Menor andum Bri ef s

A menorandum brief, which was signed by Robert Hogue, does
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not hi ng nore than repeat the sane unsubstantiated and concl usory
all egations made in the petition and in the objection; i.e., that
Robert Hogue is the trustee for Hone Heal t h.
Di scussi on

According to respondent, Hone Health failed to show that
Robert Hogue is its duly appointed trustee. Respondent asserts
that as a result, no valid petition has been filed and the Court
must dismss this case for |lack of jurisdiction. W agree.

It is well established that the taxpayer has the burden of
affirmatively establishing all facts giving rise to the Court’s

jurisdiction. See Patz Trust v. Conmm ssioner, 69 T.C 497, 503

(1977); Eehrs v. Conm ssioner, 65 T.C 346, 348 (1975); Wheeler’'s

Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177, 180

(1960); Natl. Comm To Secure Justice v. Conm ssioner, 27 T.C

837, 838-839 (1957). Furthernore, unless the petitionis filed
by the taxpayer, or by soneone |awfully authorized to act on the
t axpayer’s behal f, we are without jurisdiction. See Fehrs v.

Conmi ssi oner, supra at 348.

Rul e 60(a) requires that a case be brought “by and in the
name of the person agai nst whom the Comm ssi oner determ ned the
deficiency * * * or by and with the full descriptive nane of the
fiduciary entitled to institute a case on behalf of such person.”
See Rule 23(a)(1). Rule 60(c) states that the capacity of a

fiduciary or other representative to litigate in the Court *“shal
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be determ ned in accordance with the law of the jurisdiction from
whi ch such person’s authority is derived.”

Robert Hogue contends that he was appointed trustee for Honme
Health in accordance with the trust instrunent. However, Robert
Hogue has failed to provide the Court with the docunentary
evi dence necessary to support his contention that he is vested
with authority to institute this action on behalf of Honme Health
under the law of any relevant jurisdiction.

We note that Robert Hogue is no stranger to this Court and
was recently involved in a strikingly simlar matter before this

Court,® Residential Mynt. Servs. Trust v. Conmi ssioner, T.C.

Meno. 2003-56, wherein Robert Hogue al so cl ained that he was
val i dly appoi nted as successor trustee by the resigning trustee,

Douglas J. Carpa. In Residential Mnt. Servs. Trust, Robert

Hogue submtted a purported trust instrument as proof of his
appoi ntnent that mrrors the trust instrunent submtted in this
case except for the nane of the trust. The evidence in that case
showed that the purported trust instrunent was not recorded in

its entirety and that Robert Hogue admtted that he personally

°® Robert Hogue has filed nunerous petitions with the Court
on behalf of various so-called trusts. As is the case here,
those petitions were dism ssed on the ground that they were not
filed by a proper party. See Residential M. Servs. Trust v.
Commi ssioner, T.C Menp. 2003-56; Rancho Residential Servs. Trust
v. Comm ssioner, T.C Meno. 2003-57; Sunshine Residential Trust
v. Comm ssioner, T.C Meno. 2003-59 (and cases cited therein at
n. 16).
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changed the ternms of the trust after his purported appoi ntnent as
successor trustee. Significantly, the recordation information on

the purported trust instrunent in Residential Mnt. Servs. Trust

and the recordation information in the present case are in
nunmerical order. Thus, it appears that the trust instrument here
was al so not recorded in its entirety. Furthernore, the
purported m nutes, including the signatures, submtted in the
present case are identical to the mnutes submtted in Sunshi ne

Residential Trust v. Conmi ssioner, T.C. Menp. 2003-59, Rancho

Residential Servs. Trust v. Conm ssioner, T.C. Menob. 2003-57, and

Residential Mgnt. Servs. Trust. Because none of the purported

m nutes state the organi zation that they pertain to, it appears
t hat Robert Hogue sinply copied the sane purported m nutes for
each case and submtted themas the Hone Health mnutes in the
present case. Thus, the record creates doubt as to the
authenticity of the purported trust instrument in its entirety
and of its related docunents. “Paper records, no matter how
seem ngly authentic, can be easily nmade to nmask reality.” Coner

Fam |y Equity Pure Trust v. Conm ssioner, T.C. Mnp. 1990- 316,

affd. 958 F.2d 136 (6th G r. 1992). Because he provided only a
copy of a trust instrunent wthout any certification as to its
authenticity other than his own uncorroborated and sel f-serving
assertions, we have serious doubts that Robert Hogue has

presented the Court with Hone Health's valid and conplete trust
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i nstrunent. See Residential Mynt. Servs. Trust v. Conmi Ssioner,

supra. Thus, we do not accept Robert Hogue's unverified
testinony that he is the trustee for Hone Heal th.

Even assum ng arguendo that the purported trust instrunent
is authentic, Robert Hogue has still failed to establish that he
was appoi nted successor trustee for Honme Health in accordance
wi th paragraph Eighth of the purported trust instrunment. That
par agr aph provides, in pertinent part, that “A Successor-Trustee
may be appointed by the current Trustee or Trustees, a court of
conpetent jurisdiction, or by consensus with the and [sic]
Beneficiaries if the First Trustee resigns wth 30 days
notice”.® The record does not contain any evidence that the
resigning trustee provided 30 days’ notice. At best, there is a
pur ported appoi nt mrent docunent dated July 15, 1997, and a
gquestionabl e purported resignation |etter wherein Douglas J.
Carpa purportedly provides notice of his resignation. However,
the purported resignation letter is undated. The evidence
suggests that the resignation letter was created on or about July
15, 1997. The fact of the nmatter, however, is that Robert Hogue
purportedly in his capacity as “trustee” signed the resignation
| etter accepting notice of Douglas J. Carpa’ s resignation.

Simlar to the case in Residential Mnt. Servs. Trust v.

10 We need not and do not address whet her Douglas J. Carpa
has such valid authority under the | aw of any rel evant
jurisdiction.
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Commi ssi oner, supra, Robert Hogue’s purported actions relating to

Honme Heal th predated his purported appoi nt nent as successor -
trustee.

Accordingly, we hold that evidence necessary to support the
contention that Robert Hogue was vested with authority to
institute this action on behalf of Home Health is | acking.
Therefore, we shall dismss this case for lack of jurisdiction
consistent wth respondent’s notion.

Al'l of the argunents and contentions that have not been
anal yzed herein have been considered but do not require any
further discussion.

In order to give effect to the foregoing,

An order of dismssal for

lack of jurisdiction will be

ent er ed.



