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MEMORANDUM COPI NI ON

BEGHE, Judge: This is the third opinion in our third set of
opi nions on various petitioners’ applications for attorney’s fees
and expenses incurred in the Kersting tax shelter project
l[itigation after the discovery and disclosure of the m sconduct

of respondent’s trial counsel in Dixon v. Conmm ssioner, T.C

Meno. 1991-614 (Dixon I1), vacated and remanded per curiam sub

nom DuFresne v. Conmm ssioner, 26 F.3d 105 (9th Cr. 1994), on

remand Di xon v. Conm ssioner, T.C Meno. 1999-101 (Dixon I11),

revd. and remanded 316 F.3d 1041 (9th Gr. 2003) (D xon V), on

remand D xon v. Conm ssioner, T.C Meno. 2006-90 (D xon V1),

suppl enmented by D xon v. Conmm ssioner, T.C Menp. 2006-190 (D xon

VIIl), on appeal (9th Gr., Dec. 28, 2006, and Jan. 3, 2007).

In our first attorney’'s fees opinion, D xon v. Conm ssioner,

T.C. Meno. 2000-116 (Dixon IV) (supplenenting Dixon II1), we

awar ded Kersting project petitioners attorney’s fees and expenses
under section 6673(a)(2)(B)! for services in this Court rendered
by Attorneys Joe Alfred lzen, Jr. (lzen), Robert Allen Jones
(Jones), and Robert Patrick Sticht (Sticht) during the remand

from DuFr esne.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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In the second set of attorney’s fees opinions, D xon v.

Comm ssioner, T.C Meno. 2006-97 (Dixon VII), and Young V.

Comm ssioner, T.C Menp. 2006-189, we responded to the

suppl enment al mandate of the Court of Appeals for the N nth
Crcuit torule on Kersting project petitioners’ requests for
appel late attorney’s fees and expenses incurred in the D xon V
appel l ate proceeding. In D xon VII we awarded appellate
attorney’ s fees and expenses under section 7430 to Kersting
project petitioners represented in the D xon V appeals by Porter
& Hedges Attorneys John R Irvine (lrvine) and his partner, Henry
G Binder (Binder), and by Mchael Louis Mnns (Mnns). In Young
we awar ded appel | ate fees and expenses under section 7430 to
Kersting project petitioners represented in the D xon V appeal s
by 1zen and Jones.

This third set of opinions pertains to fees and expenses
incurred in this Court during the remand from D xon V (D xon V
remand proceedi ng),? which resulted in Dixon VI, supplenented by

D xon VIII, determning the terns and benefits of the Thonpson

2Respondent and petitioners represented by Sticht reached a
conpr ehensi ve settl enent agreenent regarding fees and expenses
incurred from 1992 t hrough 2006, including the D xon V remand
proceedi ng, which superseded our award to Sticht’s clients in
Dixon V. On Cct. 4, 2006, we ordered respondent to disburse
$1,254,368.11 to Sticht's clients in satisfaction of that
agreenent. O this anount, approximtely $237,000 was
attributable to fees for the services of Sticht and his associate
in the D xon V remand proceedi ng.
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settlenent.® In our nobst recent opinions, Dixon v.

Comm ssioner, 132 T.C. __ (2009) (Dixon IX), and Gidley v.

Commi ssioner, T.C. Meno. 2009-89 (Gidley Il), we awarded fees

and expenses under section 6673(a)(2)(B) for the respective
services of Irvine, Binder, and other Porter & Hedges attorneys
and of Jones in the D xon V remand proceedi ng.

In this Menorandum Opi nion we award fees and expenses under
section 6673(a)(2)(B) for services of Mnns and his staff on
behal f of the Hongserneier test-case petitioners and various non-
test-case petitioners in the D xon V remand proceeding. A later
opinion will deal with the pending notion of other Kersting test-
case and non-test-case petitioners to recover |lzen's fees and
expenses incurred in the D xon V remand proceedi ng.

Petitioners have submtted an anended request for $967, 3794
in fees and $21,525.99 in expenses. Respondent objects to the
hourly rates and nunber of hours claimed as unreasonabl e;
respondent requests substantial reductions.

After considering petitioners’ amended request and

respondents’ objections to clainmed hourly rates, we will reduce

%Petitioners’ dockets were consolidated in the D xon V
remand proceeding for the purposes of hearing, briefing, and
opinion with 26 other docketed cases of Kersting project
petitioners represented by Irvine, |Izen, Jones, and Sticht.

“Petitioners’ amended fee request states that petitioners
are requesting $967, 362. 21, whereas the total hours listed in
petitioners’ anended fee request nultiplied by the clainmed hourly
rates conme to $967, 379.
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M nns’ hourly rate from $500 to $350 per hour and reduce the
claimfor the services of his associate, Enid M WIIlians
(WIllianms), from $250 to $175 per hour. W will allow the
requested hourly rates of $100 and $75 per hour for services of a
par al egal and secretary. The rate reductions al one would reduce
petitioners’ requested award by $285, 363. 75 ($229, 993. 50
attributable to M nns and $55,370.25 attributable to Wllianms) to
$682, 015. 25. 5

In response to respondent’s objections to specific itens in
vari ous categories of services, we will reduce petitioners’
requested award by a total of 736.89 hours for Mnns, WIIians,
the paral egal, and the secretary, anobunting to an additi onal
$197, 976. 50 reduction of petitioners’ requested fee award, which
woul d | eave petitioners a fee award of $484, 038. 75.

In addition to the above fee reductions attributable to
respondent’s specific objections, we will reduce petitioners’ fee
award across-the-board by an additional one-third (33-1/3
percent) of the remaining fee anount, anmounting to $161, 346. 25,
to reflect “overlawering” and | ack of contenporaneous
docunentation. After subtracting this percentage reduction, we

hold that petitioners are entitled to a fee award of $323, 692. 50.

SUnl ess ot herwi se specified, all dollar anounts attributable
to Mnns’ and WIlians’ services have been cal cul ated using
reduced rates of $350 per hour for Mnns and $175 per hour for
WIllians. See infra Discussion, Part II



- 8 -
We al so reduce petitioners’ requested expenses by $6, 236. 44,
| eavi ng an expense award of $15, 289. 55.

Backgr ound

The underlying facts in these cases are described in D xon

1, Dixon IIl, Dixon IV, Dixon VI, D xon VIl, Young v.
Commi ssioner, T.C Meno. 2006-189, Dixon VIII, Dixon |IX, and
Gidley Il. The parties have provided additional facts in

petitioners’ fee request, as anended, and respondent’s
objections. The parties have not requested an evidentiary
heari ng, and we have found a hearing unnecessary. Cf. Rule
232(a)(2).

| . Kersting Tax Litigation Through D xon V Renand

The Kersting tax shelter litigation arose fromrespondent’s
di sal | owance of interest deductions clainmed by participants in
tax shelter prograns pronoted by Henry F. K Kersting (M.
Kersting) during the late 1970s and the 1980s. Respondent’s
determ nations of deficiencies against Kersting tax shelter
participants eventually resulted in the docketing of
approximately 1,800 cases in the Tax Court. Mbst Kersting
project petitioners entered into “piggyback” agreenments with
respondent in which they agreed that their cases woul d be
resol ved in accordance with a small nunber of test cases. The

Hongsernei ers were anong the test-case petitioners.
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In Dixon Il the Court upheld the deficiencies resulting from
Kersting tax shelter deductions clainmed by the test-case
petitioners. On June 9, 1992, after entry of the Court’s
decisions in Dixon Il, respondent’s managenent di scovered that
before trial respondent’s trial attorney, Kenneth W MWde
(McWade), and his supervisor, Honolulu District Counsel WIIiam
A. Sims (Sins), had entered into secret settlenent agreenments
Wth test-case petitioners John R and Maydee Thonpson (the
Thonmpsons) and John R and E. Maria Cravens (the Cravenses).
McWade and Sinms had not disclosed the Thonpson and Cravens
settlenments to their superiors, the Court, or the other test-case
petitioners or their counsel. The primary purpose and final
effect of the Thonpson settlenent was to provide the Thonpsons
refunds nore than sufficient to pay the fees of Luis G DeCastro
(DeCastro), the Thonpsons’ attorney, to provide the appearance of
i ndependent representation of test-case petitioners in the
test-case trial

Respondent filed a nmotion for an evidentiary hearing to

determ ne whether the secret settlenents had affected the Court’s
decisions in Dixon Il. The Court denied respondent’s notion for
an evidentiary hearing, entered decisions giving effect to the
Thonmpson and Cravens settlenents, and allowed to stand the
deci si ons sustaining respondent’s adverse determ nati ons agai nst

the other test-case petitioners. W also denied notions to
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intervene in the Thonpson and Cravens cases filed by |Izen and
Sticht on behalf of certain test-case and non-test-case
petitioners.

The test-case petitioners (other than the Thonpsons and the
Cravenses) and the non-test-case petitioners seeking to intervene
appealed to the U S. Court of Appeals for the Ninth Grcuit. The
Court of Appeals vacated our decisions in the test cases, holding
that an evidentiary hearing was needed to determ ne whether the
m sconduct of respondent’s counsel had given rise to “a
structural defect voiding the judgnent [in Dixon Il] as
fundanmental ly unfair, or whether, despite the governnent’s
m sconduct, the judgnment can be upheld as harnml ess error.”

DuFresne v. Commi ssioner, 26 F.3d at 107. The Court of Appeals

directed the Tax Court to hold such a hearing and to consi der the
merits of all notions of intervention filed by affected parties.

I n an unpubl i shed opinion, Adair v. Conm ssioner, 26 F.3d 129

(9th Gr. 1994), the DuFresne panel (Goodw n, Ferguson, and
Trott, JJ.) affirnmed our denials of the notions to intervene in
t he Thonpson and Cravens cases on the ground that those decisions
had becone fi nal

To give effect to the direction of the Court of Appeals in
DuFresne to consider the nerits of all notions to intervene by

affected parties, we ordered the consolidation of 10 non-test-
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cases with the remaining test cases for the evidentiary hearing,
briefing, and opinion required by the Dufresne nandate.

In the course of that evidentiary hearing |zen
sought di scovery of docunents pertaining to respondent’s conduct
after the trial of the test cases. 1zen alleged, anong other
t hi ngs, that respondent after May 1992 tried to conceal the
fraudul ent conduct of the Governnent attorneys in the test cases.
We denied |zen's discovery requests, sustaining various
privileges asserted by respondent. See Di xon |11, PROCEDURAL

H STORY OF EVI DENTI ARY HEARING |11. Devel opnents Fol |l ow ng

Initial Evidentiary Hearing, C. Denial of M. Izen's Mtion To

Conpel Production of Docunments.

After the evidentiary hearing we issued our opinion in D xon
11, generally allowng the Court’s decisions in Dixon Il to
stand and hol ding that McWade’ s and Sins’ m sconduct did not
create a structural defect that prejudiced the Court’s decision
in Dixon Il but amounted to harm ess error. However, we inposed
sanctions agai nst respondent by relieving test-case and non-test-
case petitioners of liability for (1) the interest conponent of
the addition to tax for negligence under forner section 6653(a),
and (2) the increased interest attributable to the higher rate
prescribed in former section 6621(c). See Dixon Ill. On April

1, 1999, 2 days after issuance of our Dixon Ill opinion, we
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referred the m sconduct of McWade, Sins, and DeCastro to the Tax
Court’s Commttee on Adm ssions, Ethics, and Discipline.

In Dixon IV we inposed additional sanctions pursuant to
section 6673(a)(2)(B) by ordering respondent to pay attorney’s
fees of Kersting project petitioners to investigate and present
t he evidence of McWade's and Sins’ msconduct to the Court. In
so doing, we reduced the awards of fees requested in D xon IV by
one-third across-the-board to reflect various failures of proof.

The test-case petitioners again appealed to the Court of
Appeals for the Ninth Grcuit. W also certified the cases of
non-test-case petitioners represented by |Izen, Sticht, Jones, and
Declan J. O Donnell (O Donnell) for interlocutory appeal. After
vari ous procedural delays described nore fully in Young v.

Commi ssioner, T.C Menp. 2006-189, the Court of Appeals accepted

the interlocutory appeals of the nontest cases but held themin
abeyance pendi ng resol ution of the appeals of the test cases.

In the neantinme M nns replaced |zen as appell ate attorney
for the D xons, the DuFresnes, and the Hongserneiers. Later,
I rvine and Bi nder replaced M nns as appellate attorneys for the
Di xons and the DuFresnes. M nns renai ned appellate attorney for
t he Hongserneiers, and |zen remai ned appellate attorney for the

Youngs and the Oaenses and the Adair non-test-case petitioners.
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On January 17, 2003, another panel of the Court of Appeals
(D. W Nel son, Hawkins, and Wardlaw, JJ.) issued D xon V (anended
March 18, 2003), reversing Dixon Ill and remandi ng the test
cases. The Court of Appeals held that the m sconduct of the
Governnent attorneys was a fraud on the Court, for which no
show ng of prejudice was required. Dixon V, at 1046. The Court
of Appeals directed us to extend the terns of the Thonpson
settlenment to “Appellants and all other taxpayers properly before
this Court”. [Id. at 1047. The Court of Appeals left to our
di scretion “the fashioning of such judgnents which, to the extent
possi bl e and practicable, should put these taxpayers in the sanme
position as provided for in the Thonpson settlenent.” [d. n.11
The Court of Appeals took no action on our denial of |zen's
di scovery requests.

On March 14, 2003, another panel of the Court of Appeals for
the Ninth Crcuit (Canby, O Scannlain, and T.G Nelson, JJ.)
remanded t he nontest cases that had been appeal ed and held in
abeyance, directing further proceedings consistent with D xon V.

By January 23, 2003, M nns had began to pursue disciplinary
actions agai nst MWade and Sins. Follow ng what he interpreted
as a suggestion or order by a nenber of the panel that heard oral
argunent on the appeal that resulted in Dixon V, Mnns filed

conplaints that resulted in suspensions frompractice of MWade
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and Sinms by the Oregon and Arkansas Bars, respectively, and the
IRS O fice of Professional Responsibility.

On February 20, 2004, the Tax Court, acting on the orders to
show cause and the recommendations of the Conmttee on
Adm ssions, Ethics, and D scipline, suspended McWade and Si ns
frompractice before the Court® for 2 years.” |In February 2004,
the Arkansas State Bar suspended Sins’s license to practice |aw
for 1 year, and in August 2004, the O egon State Bar suspended
McWade’s |icense to practice for 2 years. On June 9, 2004, the
Director of the IRS Ofice of Professional Responsibility
suspended McWade and Sins frompractice before the IRS for an
i ndefinite period.

1. Di xon V Remand Pr oceedi ng

On April 23, 2003, the Tax Court received the primry
mandate of the Court of Appeals (the primary mandate) vacating
Dixon I11.8 The primary nmandate required that we determ ne the

terms of the Thonpson settlenent and enter decisions that, “to

5On July 14, 2003, the Tax Court had accepted DeCastro’s
resignation fromthe Tax Court bar.

‘On Cct. 9, 2007, and on Jan. 15, 2008, respectively, MWade
submtted a petition for reinstatenent and a suppl enent thereto.
After a hearing and consideration of an additional suppl enent
subm tted by McWade, the Court, in an order dated June 27, 2008,
deni ed McWade’'s petition for reinstatenent.

8On June 2, 2003, the Court received the suppl enental
mandate of the Di xon V panel, directing the Court to act on
petitioners’ appellate fee requests.
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t he extent possible and practicable”, would put Kersting project
petitioners in the sanme position as provided for in the Thonpson
settl enent.

On April 30, 2003, respondent filed a notion for a status
conference. On May 1, 2003, the Court ordered the parties to
file status reports by May 30. By or around May 30, status
reports were received fromall participating counsel, including
M nns.

As described in the background statenent of D xon |X
counsel for all represented petitioners informally agreed that
Porter & Hedges would, in effect, serve as |ead counsel in the
D xon V remand proceedi ng. Through Binder, Porter & Hedges
pl ayed the lead role in presenting the petitioners’ case in the
D xon V remand proceedi ng.

A. Houst on St at us Conf er ence

On July 7, 2003, we schedul ed a status conference, to be
held in Houston on August 18, 2003. On July 11, 2003, we
ordered the parties to file reports of their suggestions for
t he agenda of that status conference. By August 12, 20083,
counsel for the petitioners whose cases had been consoli dated
for the D xon V remand proceeding filed their reports. O Donnel
asserted in his report that Kersting project petitioners whose

cases had been cl osed by stipul ated decisions (the cl osed cases)
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shoul d al so be entitled to the benefit of the Thonpson
settlenent.?®

The Houston status conference |asted 2 days. M nns appeared
and spoke on the first day of the conference. WIIlians al one
attended the second day but had no occasion to speak.

At the Houston status conference it becane obvious that the
parties were in substantial disagreenent about the terns of the
Thonpson settlenent. Petitioners contended that the Thonpsons
received tax benefits fromthe Thonpson settlenment that went
beyond the stated terns of the settlenent and deci sion docunents.
Petitioners also asserted that those benefits extended to taxable
years of the Thonpsons ot her than 1979, 1980, and 1981, the

taxabl e years at issue in the Thonpson test cases.

°Several Kersting project petitioners whose cases had been
cl osed by stipul ated deci sions subsequently filed or attenpted to
file notions for leave to file notions to vacate those deci sions.
In Hartman v. Conm ssioner, T.C Meno. 2008-124 (Hartman 1),
reconsi dering and superseding Lewis v. Conmm ssioner, T.C Meno.
2005- 205, we held that the Thonpson settl enent sanction will be
i nposed agai nst respondent in the docketed cases of all Kersting
project petitioners in which stipulated decisions were entered on
or after June 10, 1985, the commencenent date of the Court’s
Honolulu trial session at which the Court and representatives of
the parties agreed to use the test-case procedure. |In Hartnman v.
Comm ssioner, T.C Meno. 2009-124 (Hartman I1), we granted in
part notions for reconsideration insofar as they concern the
mechani cs of inplenenting the sanctions agai nst respondent in the
cl osed cases.
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B. Los Angel es Status Conference and Thonpson Tax Records
for Years Ot her Than 1979, 1980, and 1981

Because the parties could not agree on the terns and
benefits of the Thonpson settlenment, further evidentiary
proceedi ngs were required; we schedul ed anot her status conference
for Septenber 5, 2003, in Los Angeles. At this conference Jones
conpl ai ned that respondent had failed to provide transcripts of
t he Thonpsons’ tax records. Jones argued that these records were
needed to determ ne whether the ternms and benefits of the
Thonpson settl ement extended beyond the years 1979, 1980, and
1981.

C. Las Vegas Speci al Session

On April 13, 2004, we issued a scheduling order, setting the
first session of the evidentiary hearing for Septenber 20, 2004,
in Las Vegas. The order stated that the hearing was to be held
for the sole purpose of determning the terns of the Thonpson
settlenment. The order further stated that neither appellate fees
nor the closed cases woul d be addressed during the evidentiary
heari ng.

On Septenber 10, 2004, respondent’s counsel, Henry E.

ONeill (ONeill), informed petitioners that, on Septenber 9,
2004, he had found the Thonpsons’ tax records and returns for the
years 1983 through 1989. Petitioners cited ONeill’s delay in

providing these returns as further evidence of respondent’s
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efforts to prevent disclosure of the full extent of respondent’s
former counsel’s m sconduct.

On Septenber 20 through 22, 2004, the Court held the first
schedul ed hearing session in Las Vegas. The Thonpson records
that O Neill had found were received into evidence on the first
day of the hearing.

Soon after the session began, M nns requested the Court’s
permssion to leave at 11 a.m on the second day of the session
so that he could attend other Federal court proceedings. M nns
assured the Court that WIllians would take his place for the
remai nder of the session. W granted M nns' request.

During the afternoon of the first day of the hearing
session, Mnns requested the Court’s permssion to allow Tom
Snell (Snell), an accountant, to take M nns’ seat at petitioners’
counsel’s table. M nns explained that Snell,
whose expertise had been sought to establish evidence
supporting petitioners’ theories, would assist Binder with
matters related to accounting. The Court allowed Snell to take
M nns’ seat at the counsel table, and Mnns sat with the
audi ence.

WIllians attended the second and third days of the Las Vegas
hearing session in place of Mnns. WIllians sat with the
audi ence and did not question any w tnesses or otherw se appear

to participate actively in the proceeding.
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D. Los Angel es Speci al Session

Many factual issues remained unresolved after the Las Vegas
heari ng session. On Cctober 6, 2004, the Court issued a
schedul i ng order continuing the hearing to Novenber 22, 2004, in
Los Angel es.

WIllianms rather than M nns attended the Los Angel es hearing
session. WIllianms’ only active participation in the session
was signing a stipulation of facts on behalf of the Mnns Law
Ofice. Oherw se, she sat with the audi ence during the hearing.

According to WIllians’ tinmesheets, she spent nore than 8
hours at the hearing and conferring with counsel on Novenber 22
and nore than 10 hours at the hearing and neeting with a client
on Novenber 23. The hearing session followed by a brief neeting
in chanbers |l asted no nore than 4 hours on Novenber 22.

E. VWashi ngton, D.C., Special Session and Petitioners’
Openi ng Bri ef

On February 3, 2005, petitioners through Binder filed a
motion for a third and final evidentiary hearing session. On
February 4, 2005, we issued an order setting the final hearing
session to begin March 29, 2005, in Washington, D.C.

On March 29, 2005, in Washington, D.C, we began the
final 2-day session of the Dixon V evidentiary hearing. WIIlians
attended in Mnns' place and did not actively participate.

On the second day of the Washington, D.C., session, the
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Kersting project petitioners agreed to submit a joint opening
brief for which Binder would do nost of the work. Counsel for
respondent and the Kersting project petitioners further infornmed
the Court that they agreed that attorney’s fees incurred during
the Di xon V remand proceedi ng shoul d be awarded under section
6673(a)(2) rather than section 7430.

F. Qur Determ nation of Scope of Thonpson Settl enent and
Awar ds of Appell ate Fees

On July 14, 2005, Binder filed a 189-page joint opening
brief signed by all petitioners’ counsel who had participated in
the Di xon V remand proceedi ng. Anong the nyriad i ssues addressed
inthis brief were the treatnment of the section 6651(a)(1)
addition to tax as a termof the Thonpson settlenent and the
cutoff date of deficiency interest accrual s against Kersting
project petitioners, as well as petitioners’ primary argunent
that the overall percentage reduction in deficiencies provided by
t he Thonpson settl enment anmounted to approxi mately 80 percent of
t he Thonpson defi ci enci es.

On July 14, 2005, Sticht filed a nine-page suppl enent al
brief arguing for an 87-percent reduction in deficiencies and an
earlier cutoff date for interest accruals on the deficiencies.

On July 15, 2005, Jones, O Donnell, and lzen filed a 21-page
joint supplenental brief arguing primarily that the Court should
i npose as a sanction a 100-percent reduction in the deficiencies

on respondent. Mnns did not file a supplenental brief.
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On May 2, 2006, we issued our opinion in D xon VI,
expl aining our determnation of the terns and benefits of the
Thonpson settl enent, including a 63.37-percent reduction of the

Thonpson deficiencies. In Dixon VII and Young v. Conm Ssioner,

T.C. Meno. 2006-189, issued May 10 and Septenber 6, 2006,
respectively, we awarded appell ate fees and expenses under
section 7430 for services through April 30, 2003, the date
respondent filed the notion for a status conference.

G M nns’ ©Motion for Reconsi deration

On June 6, 2006, M nns, on behalf of the Hongserneiers,
filed a notion for reconsideration of our opinion in D xon VI.
M nns’ notion presented two argunents. First, Mnns argued that
the Court should have cut off interest on petitioners’
deficiencies commencing in 1986 with the inception of the fraud
and not 1992, in accordance with respondent’s concession, and
shoul d have handl ed the section 6651(a) late-filing addition
differently. Second, Mnns argued that the Court’s opinion in
D xon VI did not adequately address |ater m sconduct of
respondent’ s attorneys.

On Septenber 7, 2006, we issued Dixon VIII, responding to
t he Hongserneiers’ notion for reconsideration filed by Mnns.
Wth regard to Mnns’ first argunment relating to the cutoff of
interest and treatnent of section 6651 additions to tax, we cited

Estate of Quick v. Conm ssioner, 110 T.C 440, 441 (1998), and
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noted that we had fully addressed these issues in Dixon VI, and
we declined to do anything further. D xon VIII n.3; see also

Stoody v. Conmi ssioner, 67 T.C. 643, 644 (1977); Lowy V.

Conmi ssioner, T.C. Menp. 2004-10; Estate of Scanl an v.

Conmi ssioner, T.C. Menp. 1996-414.

We responded to M nns’ second argunent that we had not
determ ned the “full extent of the wong done by the governnent
trial lawyers” by noting that |zen, Jones, and O Donnell had
addressed this subject in their supplenmental brief; we
expl ai ned that further inquiries would violate the “|aw of
the case” and “rul e of mandate” established by the Court of
Appeals for the Ninth Grcuit in D xon V.

[11. The Mnns Law Ofice's D xon V Remand Proceedi ng Fee and
Expense Requests

Respondent, in a status report of July 13, 2005, at 22 n.7,
had suggested that petitioners’ counsel submt their fee
applications for services in the D xon V remand proceeding to
respondent for review before filing themwth the Court.

Respondent indicated that “the possibility exists that

M nns’ argunments had been previously argued in Binder’s
July 14, 2005, opening brief (arguing in section |V, subsections
D and E that petitioners were entitled to interest and penalty
reductions) and in Jones’ July 15, 2005, supplenental brief
(arguing in section VIl that the Court had not determ ned the
“depth of respondent’s counsel’s fraud”).
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agreenent could be reached at |least with respect to sone portion,
and conceivably all, of the fees requested in a particular application”

Sticht and Irvine responded to this invitation tinely by
provi di ng cont enpor aneously created tine sheets and expense
records to respondent. In October 2005 Sticht began to provide
respondent with tinmesheets and invoices reflecting work perforned
and anounts paid by his clients. In June 2006 Irvine began to
forward time sheets and ot her docunentation to respondent for
review. Sticht and Irvine were thereby able to reach agreenent
wi th respondent on the reasonabl e anounts of their fees and
expenses well before we set the tine for filing all petitioners’
fee and expense requests. !

On May 4, 2007, we ordered all participating petitioners to
submt requests for attorney’s fees and expenses incurred in the
Di xon V remand proceedi ng by June 8, 2007. On May 29, 2007,
Jones filed a notion, which we granted, to extend the tinme to
file all such requests to July 8, 2007.

Mnns did not initiate contact with respondent’s counsel
on the subject of a negotiated fee and expense award until after

our order of May 4, 2007. Because M nns had not prepared

“Wth respect to Sticht’s fees and expenses, see supra note
2; with respect to Irvine's fees and expenses, see Di xon | X
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cont enpor aneous tinmesheets or sent client invoices but was
attenpting to prepare tinmesheets on the basis of Porter & Hedges
records, respondent told Mnns that it would not be possible to
reach agreenent before the deadline for filing fee applications
and that M nns should file his fee application with the Court.

On June 12, 2007, WIllians filed petitioners’ request
for an award of attorney’'s fees on behalf of the Hongserneiers. !?
The request covered fees from January 20, 2003, through May 23,
2007, and requested a total of $1,006,629.85 in fees and
$21, 363. 57 in expenses. Included with the request was an
84-page formof bill dated June 8, 2007, addressed to the
Hongser nei ers.

On July 5, 2007, respondent filed a response to petitioners’
request for an award of attorney’ s fees and expenses, noting
numerous errors and inconsistencies in petitioners’ request
of June 12, 2007. For exanple, according to petitioners’ fee
and expense application entry for QOctober 31, 2005, M nns
and WIlians each worked 30 hours that day. Several other
entries conflicted with entries in Binder’s and Irvine's
ti mesheets, fromwhich Mnns and WIllianms derived nuch of

the infornmati on used to reconstruct their tinesheets.

L2Wlliams was admitted to the Texas bar in 2001. Sticht's
associate Boris Olov was admtted to the California bar in 2002,
Sticht charged and respondent agreed to $175 per hour as the rate
for Olov's services in the D xon V remand proceedi ng.
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Mor eover, according to respondent, many of the entries in
petitioners’ fee and expense request placed Mnns or WIIlians
at events for which they were not present. Wth the response
respondent submtted Exhibits A through J listing respondent’s
speci fic objections grouped by category.

On Septenber 17, 2007, Wllianms filed petitioners’ reply to
respondent’s response to petitioners’ original fee and expense
request as well as an anended fee and expense request (unless
ot herw se specified, all references to a fee request are to the
anended fee and expense request). In their anended request,
whi ch included another formof bill (85 pages) to the
Hongser nei ers dated August 29, 2007, petitioners reduced their
requested fee award to $967, 362. 21 but slightly increased the
request ed expense award to $21,525.99. 1In so doing, petitioners
corrected sone of the inaccuracies described in respondent’s
response. For exanple, the entries claimng Mnns and WIIians
had each worked 30 hours on Cctober 31, 2005, were each changed
to 30 mnutes. Petitioners also conceded that they should not
receive any award for fees awarded in D xon VII, but they did not
concede that they should not receive an award for appellate fees
that they had not presented for our consideration in D xon VII.

In the original request for fees and expenses of June 12,
2007, and the anmended request of Septenber 17, 2007, WIIlians

asserted that the Hongserneiers are or remain |iable for the
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request ed fees under an executed contract with the M nns Law
O fice. The original and anended request included requests for
“such ‘fees for fees’ as they have shown and will showto this
Court, plus * * * interest on such fees and expenses begi nni ng
January 17, 2003, the day the Ninth Crcuit Court of Appeals
ruling [in Dxon V] was filed”. The Hongserneier test-case
petitioners have never filed a supplenental request for “fees for
fees”.

Petitioners’ reply repeated the assertion that the
Hongserneiers “are personally |iable for nmassive |egal fees”,
but also stated that “they are currently joined by thirty-nine
pi ggybackers who hel ped finance the case post [Di xon V]”.

On Septenber 25, 2007, we ordered petitioners to
suppl ement their anmended fee request by filing a copy of the
fee agreenment between the Hongserneiers and Mnns with respect
to the D xon V remand proceeding. On October 1, 2007,
petitioners conplied in part with that order by filing a
formof fee agreenent with petitioner Richard Hongserneier
(Fiorella Hongserneier is not included as a party and the
agreenent is signed and dated March 3, 2003, by Richard
Hongser nei er but not by Mnns). The agreenent provides for the
paynment of an up-front fee of $3,500 plus a nonthly fee of $100
until the case has been concluded. The agreenent contenplates a

simlar arrangenent with at |east 30 non-test-case petitioners.
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Al though WIllians asserts in the Septenber 17 reply that “thirty-
ni ne pi ggybackers” have signed up, as yet there is no evidence in
the record of the nunber and identity of non-test-case
petitioners who may have joined in this arrangenent or of
anounts they have actually paid Mnns for work done in the
D xon V remand proceedi ng.

O her salient terns of the Hongserneier fee agreenent

i ncl ude:

Accounting. There will be no charges for work
al ready done.

Fees. * * * Cient is responsible for all |egal
fees on remand. * * * Client wll be credited for
* * * paynments [by ot her persons who sign up]

but remains liable for paynent of the entire

| egal fee.

Rates. The rate for Mchael Mnns is $500. 00 per
hour. The rate for Enid Wllians is $250. 00.
The rate for paralegals is $100.00 per hour.
The rate for secretaries is $75.00 per hour.

Covenant. The client agrees and covenants
that: * * *

2. Understands that this agreenent is
entered into because the Firm expects
to make a profit on this leg of the
case.

3. The Cient understands that the Firm
may earn substantially nore than its
normal hourly rate under this agreenent
or substantially less. . . . The Firm
will pursue it [disciplinary proceedi ng
against I RS attorneys] for the public good.

On Cctober 9, 2007, respondent filed a response to

petitioners’ anmended fee and expense request; on Cctober 12,
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2007, respondent filed a supplenent to the October 9, 2007,
response.

Respondent observed in the Cctober 12, 2007, suppl enent
that in all likelihood the anmounts in the anmended request for
fees and expenses substantially exceeded what M nns’ clients had
actually paid or were obligated to pay. Respondent argued that
t hese excess amounts had therefore not been “incurred” wthin the
meani ng of section 6673(a)(2)(B). This is an argunent that we
have rejected in Dixon I X with respect to the Porter & Hedges fee
arrangenent to represent the Dixons and the DuFresnes in the
D xon V remand proceedi ng without cost to them

Qur remaining tasks are to exam ne respondent’s general
objections to the billing rates clained by petitioners for the
services of Mnns and his staff, respondent’s specific objections
to entries for tine allegedly spent (and rel ated expenses) as
unrelated to the Dixon V remand proceeding, and the reliability
of docunents submtted with petitioners’ fee request; we concl ude
by addressing “overlawering” with respect to the tine renaining
after we have addressed respondent’s general and specific
obj ecti ons.

Di scussi on

Application of Section 6673(a)(2)(B)

The parties agree that attorney’s fees and expenses shoul d

be awarded under section 6673(a)(2)(B) wth respect to al
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petitioners who participated in the D xon V remand proceedi ng.
Section 6673(a)(2) provides:

(2) Counsel’s liability for excessive costs.--
Whenever it appears to the Tax Court that any attorney
or other person admtted to practice before the Tax
Court has nultiplied the proceedings in any case
unreasonably and vexatiously, the Tax Court may
require--

(A) that such attorney or other person pay
personal |y the excess costs, expenses, and
attorneys’ fees reasonably incurred because of
such conduct, or

(B) if such attorney is appearing on behalf
of the Comm ssioner of Internal Revenue, that the
United States pay such excess costs, expenses, and
attorneys’ fees in the sane manner as such an
award by a district court.

A. General Rul es

During the Kersting tax shelter litigation this Court has
awarded attorney’'s fees and expenses under section 6673(a)(2)(B)
incurred in proceedings in this Court--Di xon IV, D xon IX and
Gidley Il--and under section 7430 for fees and expenses incurred
in the D xon V appel |l ate proceedi ng--D xon VIl and Young V.

Comm ssioner, T.C Meno. 2006-189.

In Dixon IV, D xon VII, Young, and D xon | X, we explained
the distinction between fee-shifting prevailing party statutes,
such as section 7430, which are based on substantive policy that
prevailing private parties should be able to recover fees and
expenses fromthe Governnent in certain types of cases, and fee
sanction statutes, such as section 6673(a)(2), which enphasize

puni shment and deterrence of litigation m sconduct by both
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private and Governnent attorneys. See Chanbers v. NASCO Inc.,

501 U. S. 32, 52 (1991); Bus. Guides, Inc. v. Chronmatic Commtns.

Enters., Inc., 498 U. S. 533 (1991); Cooter & Cell v. Hartmarx

Corp., 496 U. S. 384, 409 (1990). Fee sanction statutes, such as
section 6673(a), generally are designed to punish and deter
litigation m sconduct of the parties, and section 6673(a)(2)(B)
in particular is designed to punish and deter the m sconduct of
the Comm ssioner’s counsel. Section 6673(a)(2) also requires
that the fees and expenses awarded be reasonably related to the
conduct giving rise to the sanction.

Both section 7430 and section 6673(a)(2) limt the award to
reasonabl e fees and expenses. However, fee-shifting statutes,
such as section 7430, inpose additional limtations that do not
apply under the fee sanction statutes, placing an hourly rate cap
on fees, inposing a net worth limtation on taxpayers requesting
rei nbursenent, and allowi ng awards to be nmade only in favor of
prevailing private parties.

B. Meani ng of “lncurred” Under Section 6673(a)(2)(B)

Bef ore addressing hourly rates and respondent’s objections
to tine spent, we sunmarily di spose of respondent’s argunent that
we shoul d reduce the award because sonme portion of the fees and
expenses requested has not been “incurred” wthin the nmeani ng of
section 6673(a)(2)(B). Respondent argues that the fees and

expenses requested have not been “incurred” to the extent they
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exceed anounts paid or payable by Mnns’ clients for |ega
services in the D xon V remand proceedi ng.

This is the same argunent respondent nmade in D xon | X, that
the fees and expenses clained by Irvine on behalf of his firmfor
services in the D xon V remand proceedi ng had not been “incurred”
under section 6673(a)(2)(B) because Irvine on behalf of his firm
had agreed with the D xons and the DuFresnes to represent themin
the Di xon V remand proceedi ng at no cost except for such fees and
expenses as mght be allowed by the Court. In Dixon |IX we
rejected respondent’s argunent, relying on both section
6673(a)(2)(B) and our inherent power, to hold that respondent had
incurred the obligation to pay those fees and expenses as a
result of the m sconduct of his attorneys.

By a parity of reasoning, we reject respondent’s simlar
argunent in the case at hand. If and to the extent it should
turn out that the reasonabl e fees and expenses respondent is
ot herwi se obliged to pay exceed the total ampunts paid and
payable by Mnns’ clients, we hold that respondent wll be

obliged to pay M nns the excess.

BQur conclusion in this regard renders noot our doubt that
the Hongserneiers (who filed net worth affidavits in connection
with Mnns’ request for appellate | egal fees under sec. 7430)
have ever actually been obligated to pay the full amount of
M nns’ fees and expenses for services in the D xon V renmand
proceeding. One of the orders we shall issue with this opinion
wll require Mnns to set forth and substantiate the anounts paid
by the Hongsernei er test-case petitioners and his other clients
for services in the Dixon V remand proceedi ng, pursuant to fee

(continued. . .)
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We now award fees under section 6673(a)(2)(B) for services

M nns and his staff perfornmed in the D xon V remand proceedi ng.
To fix a fee award under section 6673(a)(2)(B), we multiply the
nunber of hours reasonably expended by the attorney’s reasonabl e

hourly rate. Pennsylvania v. Del. Valley Ctizens’ Council, 478

U S 546, 563 (1986); Hensley v. Eckerhart, 461 U S. 424, 433

(1983). To calculate the fee award for Mnns’ services, we first
determ ne reasonable hourly rates for Mnns and his staff and
then determ ne the nunber of hours M nns reasonably expended in

t he remand proceedi ng.

1. Reasonabl e Hourly Rates

The hourly rates petitioners clainmed for Mnns and his
staff, which respondent argues are excessive, are as foll ows:
$500 per hour for Mnns’ services, $250 per hour for WIIians’
services, $100 per hour for the paral egal’s services, and $75 per
hour for the secretary’'s services. For the reasons discussed
bel ow, we hold that Mnns’ and Wllians’ clained rates are
unr easonably hi gh and shoul d be reduced, and that the paral egal’s
and the secretary’ s clainmed rates should be allowed to stand. W
reduce Mnns’ rate to $350 per hour and Wllians’ rate to $175

per hour.

3(...continued)
and expense agreenents and otherwise. Mnns' responses to this
order will enable us to determ ne the anmounts of reinbursenents
payable to M nns’ various clients and the excess anount, if any,
payable to M nns.
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The reasonabl eness of an attorney’s hourly rate is

determ ned by the anmpbunt that attorneys of like skill in the area

woul d typically be entitled to for simlar work. Harper v.

Commi ssioner, 99 T.C 533, 551 (1992). To determ ne a reasonable

hourly rate for services of Mnns and his staff, we first look to
the billing rates of his fellow attorneys in the sanme matter, the
D xon V remand proceedi ng.

A. M nns' and WIllians’' Hourly Rates

Li ke M nns, Attorneys Jones, Sticht, and |Izen represent
private clients fromaround the United States in tax controversy
work. Like Mnns, each of these other attorneys is a sole
practitioner who served as the primary litigator on behalf of his
clients, with assistance from an associate attorney and ot her
support staff. Jones, Sticht, and |Izen all charged $350 per hour
and Sticht charged $175 per hour for the services of his
associate Boris Olov (Olov) in the D xon V remand proceedi ng.
We use the hourly rates of these attorneys and associ ate as
guidelines in determning the proper hourly rates for the
services of Mnns and WIIians.

Services provided by Binder and Irvine (the attorneys of
Porter & Hedges) are not directly conparable to those provi ded by
Jones, Sticht, lzen, and Mnns. By informal agreenent of al
counsel, Porter & Hedges, through Binder, played the lead role in
representing all petitioners in the D xon V remand proceedi ng.

Porter & Hedges is a md-sized law firm (approxi mately 100
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| awers), with greater resources and correspondi ngly greater
overhead costs. Despite Binder’s role as | ead counsel, his
average rate, $367.50 per hour, was not nuch greater than the
hourly rate of Jones, Sticht, and Izen. Irvine played a
restricted role as Binder’s managi ng/reviewi ng partner at Porter
& Hedges; we regard Irvine' s higher average hourly rate, $425 per
hour for far fewer hours, as appropriate.

Al though office location can be a factor in determning a
reasonabl e hourly rate, it does not outweigh the simlarities in
the nati onw de services provided by Jones, Sticht, |zen, and
Mnns. Wile the offices of Porter & Hedges, M nns, and |zen are
all in or near Houston, Texas, the offices of Jones and Sticht
are in Las Vegas and Los Angel es, respectively. If we were to
give office |location sone weight, Mnns services would be nore
conparable to the services of Binder and Irvine than to those of
Sticht and Jones. However, lzen's office is also in the Houston
area, and M nns’ services during the D xon V remand proceedi ng
were nore like Izen's services than the services of Binder and
Irvine. The simlarities in the practices of Jones, Sticht,
| zen, and Mnns, the simlar roles of each in the D xon V remand
proceedi ng, and the consistency of the hourly rates of Jones,
Sticht, and Izen outwei gh the significance of any differences in

their office |ocations. Ofice location is not a factor that

W note that respondent did not object to Irvine's and
Bi nder’s hourly rates.
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i nfl uences our hol dings of reasonable hourly rates for Mnns and
WIlians.

M nns’ allowable billing rate shoul d approxi mate or equal
the rate charged by Jones, Sticht, and lzen. WIIlianms’ hourly
rate should be in the same range as the rate Sticht charged for
Olov's services. The hourly rate petitioners request for Mnns’
servi ces, $500 per hour, is substantially greater than the $350
hourly rate Jones, Sticht, and |Izen charged for their services,
and the rate petitioners request for WIllianms’ services, $250 per
hour, is substantially greater than the $175 hourly rate Sticht
charged for Olov's services. The rates petitioners request for

Mnns’ and WIllianms’ services in the D xon V remand proceeding

exceed the rates that “*attorneys of like skill in the area would
typically be entitled for a given type of work’”. See Harper v.

Conmm ssi oner, supra at 551 (quoting Gty of Detroit v. Ginnell

Corp., 495 F.2d 448, 471 (2d Cir. 1974)).
We concl ude that the reasonable hourly rates for Mnns’s
and WIlliams’ services are $350 and $175 per hour, respectively.

B. Paral egal's and Secretary's Hourly Rates

Petitioners request $100 per hour for paral egal services and
$75 per hour for secretarial services. Because the rate charged
for Mnns' paralegal’s services ($100 per hour) is |lower than
both the rates of Jones’ paral egal ($120 per hour) and Porter &

Hedges’ paral egals ($130 per hour), we conclude that $100 per
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hour should be allowed to stand as a reasonable rate for M nns’
paral egal s services.

M nns’ | egal secretary provided sonme services simlar to
t hose perfornmed by the paral egal, such as drafting sone | egal
docunents. It would not be unreasonable to charge $75 an hour
for services of the secretary for which the paral egal charge
woul d be $100 an hour. W conclude that $75 per hour is a
reasonable rate for Mnns’ secretary for the performance of
par al egal type services. The schedule imediately follow ng
reflects petitioners’ anended fee request before and after

applying the reduced rates for Mnns and WI i ans:

Bef or e After
Hour s Rat e Tot al Rat e Tot a
M nns 1, 533. 29 $500 $766, 645. 00 $350 $536, 651. 50
WIIlians 738. 27 250 184, 567. 50 175 129, 197. 25
Par al egal 124. 18 100 12, 418. 00 100 12, 418. 00
Secretary 49. 98 75 3, 748. 50 75 3, 748. 50
Tot al 2,445.72 — 967, 379. 00 — 682, 015. 25

The above reductions in Mnns’ and WIllians’ hourly rates reduce
petitioners overall request by $285,363.75 ($967, 379. 00 mi nus
$682, 015. 25 equal s $285, 363. 75).

[, Hour s Reasonabl y Expended

To determ ne the nunber of hours Mnns and his staff
reasonably expended on the D xon V remand proceedi ng, we nust
first elimnate entries that are clearly unreasonabl e.

Respondent argues that we should reduce petitioners’ requested
awar d because certain categories of fee entries are unrelated to

the Di xon V remand proceeding or are otherw se excessive or
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duplicative and because Mnns’ time entries and billing records
are unreliable.

To be conpensabl e, hours expended in litigation nmust be
reasonably related to the D xon V remand proceedi ng and nust not
be excessive or duplicative of other counsel’s efforts. See

Hensl ey v. Eckerhart, 461 U. S. at 434 (courts need not award fees

for services for which attorneys should not bill their clients);

Sai zan v. Delta Concrete Prods. Co., 448 F.3d 795, 800 (5th Cr.

2006) (duplicative work efforts are an abuse of billing

judgnent); LaPrade v. Kidder Peabody & Co., 146 F.3d 899, 906

(D.C. Cir. 1998); Napier v. Thirty or Mre Unidentified Fed.

Agents, 855 F.2d 1080, 1094 (3d Cir. 1988); see also AmMong &

Am ong, P.A v. Denny’'s, Inc., 457 F.3d 1180, 1190 (11th Gr.

2006); Gllespie v. Conm ssioner, T.C Meno. 2007-202, affd. 292

Fed. Appx. 517 (7th Cr. 2008); Kenny A. v. Perdue, 454 F. Supp.

2d 1260, 1286 (N.D. Ga. 2006) (referencing the anal ogous | anguage
of 28 U.S.C. sec. 1927), affd. 532 F.3d 1209 (11th Cr. 2008).

A. Prelimnary Comments

Bef ore we address respondent’s argunents that certain fee
entries are unrelated to the D xon V remand proceedi ng or
ot herwi se excessive or duplicative, and then the reliability of
M nns’ tine records, we nake sonme general comments about
excessive and duplicative efforts in the D xon V remand

pr oceedi ng.
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On reflection, it appears to us that we permtted the D xon
V remand proceedi ng to becone “over-lawered”.'™ 1In the absence
of any objection or contrary suggestion by respondent, we
consol i dated 27 Kersting project cases and all owed test-case
petitioners represented by Izen, Mnns, and Irvine and Bi nder and
non-test-case petitioners represented by |lzen, Sticht, and Jones
and O Donnell to participate in the D xon V remand proceedi ng,
the same 27 cases we had consolidated for the purpose of the
earlier DuFresne remand in response to the DuFresne panel’s
directive regarding efforts to intervene by affected parties.

In retrospect, the interests of econony and efficiency m ght
wel | have been better served if we had issued an order to show
cause why participation in the D xon V remand proceedi ng should
not be limted to test-case petitioners as they had been

represented by three sets of attorneys in the Court of Appeals in

The tabl e bel ow sunmari zes the hours and | egal fees and
expenses (by firmand in total) Kersting project petitioners have
requested for attorney services in the D xon V remand proceedi ng:

Att or ney Hour s Fees Expenses Tota
Jones 1, 155 $265, 717. 45 $15, 965. 97 $281, 683. 42
M nns 2,246 967, 362. 21 21, 525. 99 988, 888. 20
| zen 2,245 748, 674. 14 38, 248. 06 786, 922. 20
Porter &
Hedges 2,696 980, 337. 75 57,204. 83 1,037,542.58
Tot al 8, 342 2,962, 091.55 132, 944. 85 3, 095, 036. 40

In addition, respondent agreed that non-test-case petitioners
represented by Sticht were entitled to recover fees and expenses
on the order of 764 hours and $237,000 for services of Sticht and
Olov in the D xon V remand proceeding (Oct. 4, 2006, order).

See supra note 2.
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t he appell ate proceeding culmnating in Dixon V. O, if we had
been sufficiently prescient to foresee, and flexible enough to
respond to, the leading role that Binder would play in the D xon
V remand proceedi ng, we m ght have had Porter & Hedges attorneys
provi de exclusive courtroomrepresentation, relegating other
counsel to consulting roles and a “watching brief”. C., e.g.,

AARP v. EEOC, 873 F.2d 402 (D.C. Gir. 1989).

Al owi ng so many attorneys to participate actively in the
D xon V remand proceedi ng created an atnosphere in which sone
attorneys needl essly duplicated each other’s efforts. W rem nd
counsel that it is an exercise of poor billing judgnment to charge
clients for excessive or duplicative efforts. W need not award
fees where counsel have abused their billing judgnment by
attenpting to charge for needl ess duplications of the efforts of
other attorneys in the case. W think that M nns has abused his
billing judgnment and that the fees and expenses petitioners claim
are excessive and duplicative, even after giving effect to the

bul k of respondent’s specific objections. See infra Part I111.D.%

%I n the Di xon V appeal proceeding, briefing and oral
argunment was limted by the Court of Appeals to the test-case
petitioners, represented by |zen (Youngs and Omenses), M nns
(Hongsernei ers), and Binder and Irvine (D xons and Dufresnes).
Non-test-case petitioners, represented by Jones, Sticht, |zen,
and O Donnell, were relegated by the Court of Appeals to a
wat chi ng brief.

W note that, unlike Sticht’s request, Mnns' request
shows no evidence that M nns actually prepared contenporeous
ti mesheets or that he actually billed his clients for work in the
(continued. . .)
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B. Reasonably Related to D xon V Remand Proceedi ng

We now turn to fee entries that respondent specifically
objects to, on the ground that they are not reasonably related to
the remand proceeding: (1) The appeal of Dixon Il1l; (2)
col | ection, bankruptcy, and probate matters; (3) disciplinary
proceedi ngs agai nst McWade and Sins; (4) a Freedom of Information
Act lawsuit; (5) client relations; (6) petitioners’ June 6, 2006,
nmotion for reconsideration; (7) consultations with L. T. Bradt;

(8) investigative research in connection with fornmer Conm ssioner
of Internal Revenue Joseph Nunan; (9) a billing dispute between
M nns and Jones; (10) the closed cases; (11) overhead expenses;
(12) inadequately described entries; and (13) other m scell aneous

entries.

1. Fees I ncurred During Appeal of Dixon |l

Respondent objects to petitioners’ original fee request for

160. 39 hours of work, anounting to $41,773 in fees, as well as

(... continued)
D xon V remand proceeding at any tine before WIIlians was about
to file Mnns' fee requests with the Court.

¥8Two of petitioners’ anended request entries are included
inthis figure and are not related to services provided in
connection wth the appeal of Dixon Ill. The two entries are for
1.5 hours for both Mnns and WIllianms on August 21, 2009, for
services provided in connection with the Hongsernei ers’ appeal of

our Dixon IV and Di xon VIII opinions. Because these requested
fees, as well as the requested fees for work done on the appeal
of Dixon IIl, are requests for fees concerning appellate matters

outside the scope of this case we deal with themtogether
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$162.42 in expenses, for services provided in connection with the

appeal of Dixon Ill, as follows:
Rat e Hour s Anpunt

M nns $350 82. 68 $28, 938. 00
WIlians 175 68. 17 11,929. 75
Par al egal 100 7.59 759. 00
Secretary 75 1.95 146. 25
Expenses - - - - 162. 42

Tot al --- 160. 39 41, 935. 42

Respondent argues that these fees are not related to the
Di xon V remand proceedi ng and that we have al ready awarded
petitioners attorney’ s fees and expenses for Dixon IIl appellate
fees in our Dixon VIl opinion.

Al though petitioners in their response to respondent’s
response conceded that they should not receive an award for fees
we al ready awarded in Dixon VII, petitioners did not adjust their
requested award to reflect their concession. |In their anmended
request, petitioners changed only two of the entries that
respondent objects are related to appellate fees; nanely the two
Cct ober 31, 2005, entries relating to Mnns’ and WIIians’
services that petitioners changed from 30 hours to 30 m nutes
each. Moreover, petitioners argue that the fees relating to the
appeal of Dixon Ill that they are now requesting in the pending
request are related to the cost of distributing to petitioners
the award we granted in D xon VII.

W agree with respondent. In Dixon VII we awarded fees for

M nns’ services related to the appeal of Dixon IIl. Petitioners’
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final opportunity to apply for fees related to the appeal of

D xon Il has passed. Therefore, we will reduce petitioners’
award by 101. 39 hours, amounting to $26, 285.50--to reflect the 30

hours to 30 m nutes corrections--as well as $162.42 in expenses:

Rat e Hour s Anpunt
M nns $350 53.18 $18, 613. 00
WIIlians 175 38. 67 6, 767. 25
Par al egal 100 7.59 759. 00
Secretary 75 1.95 146. 25
Expenses - - - - 162. 42
Tot al --- 101. 39 26, 447. 92

2. Col |l ecti on, Bankruptcy, and Probate Matters

Respondent al so objects to petitioners’ fee requests for
services relating to petitioners’ collection, bankruptcy, and
probate matters, citing 91.76 hours of services, anmounting to

$25,544. 75, attributed as foll ows:

Rat e Hour s Anmount
M nns $350 54. 96 $19, 236. 00
WIIlians 175 35. 05 6, 133. 75
Par al egal 100 1.75 175. 00
Tot al --- 91.76 25,544. 75

Respondent concedes that part of the 3 hours clainmed by
petitioners for a March 24, 2003, entry for Mnns’s services is
al l omwabl e. The entry at issue states that Mnns reviewed a
menor andum concerni ng Texas and Fl orida probate |law, to which
respondent objects, and that M nns conferred with Bi nder
concerning “remand issues” and the “Thonpson settlenment”, which
respondent concedes is allowable. The entry at issue does not
allocate the tine spent on each task, and respondent’s objection

to this entry does not provide a nethod of allocation. Left to
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our own devices, we allocate 1.5 hours to the review of the
menor andum on Texas and Fl orida probate | aw, which we disall ow,
as indicated below W also allocate 1.5 hours to M nns’
conference with Binder on “remand issues” and the “Thonpson
settlenment”, which we allow as conpensabl e.

Respondent asserts that petitioners’ collection, bankruptcy,
and probate matters are not related to the primary mandate of the
Court of Appeals and the Di xon V remand proceeding. Petitioners
urge us to award fees for these entries, claimng that, as a
result of respondent’s m sconduct, various petitioners were
financially harnmed so as to require the various enunerated
servi ces.

We agree with respondent. Petitioners’ difficulties in
col l ection, bankruptcy, and probate matters are not directly
related to the D xon V remand proceedi ng. These fees were not
incurred at the trial level in the Tax Court but rather relate to
petitioners’ personal financial and | egal problenms. W therefore
reduce petitioners’ requested award by 90. 26 hours of work,
anounting to $25,019.75 in fees related to collection,
bankruptcy, and probate matters and to reflect the 1.5 hours for
M nns’ conference with Binder on “remand i ssues” and the

“Thonpson settlenent”, which respondent concedes is all owabl e:

Rat e Hour s Anmount
M nns $350 53. 46 $18, 711. 00
WIIlians 175 35. 05 6, 133. 75
Par al egal 100 1.75 175. 00

Tot al --- 90. 26 25,019. 75
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3. Di sciplinary Proceedi ngs Agai nst McWade and Si ns

Respondent objects to our awarding fees for Mnns’ efforts
in bringing disciplinary actions agai nst MWade and Si s,
anounting to 111.28 hours of services and $30,396.75 in fees,

attributed as foll ows:

Rat e Hour s Anmount
M nns $350 76. 85 $26, 897. 50
WIlians 175 0.75 131. 25
Par al egal 100 33. 68 3, 368. 00
Tot al --- 111. 28 30, 396. 75

In their anmended request, petitioners changed two of the
entries that respondent objects to as related to M nns’
di sci plinary actions agai nst McWade and Sins; nanely two entries
dated February 6, 2009, which reduced the hours clained for
services by Mnns from 12 hours to 2 hours and the hours cl ai ned
for services by Mnns' paral egal from 12 hours to 4. 45.

Respondent argues that the attorney disciplinary proceedi ngs
were not adequately related to the D xon V remand proceedi ng. W
agree with respondent. Disciplinary proceedi ngs agai nst McWade
and Sinms are not related to our determnation of the terns of the
Thonmpson settlenent. As Mnns indicated in the Hongserneier fee
agreenent, this was pro bono activity for which he did not expect
to be conpensated. W therefore reduce petitioners’ fee request
by 93.73 hours of services, anmounting to $26,141.75, to reflect

t he anmended February 6, 2009, entries reducing the hours clai ned
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for Mnns' services from 12 hours to 2 hours and the hours

claimed for Mnns' paralegal from12 hours to 4.45 hours:

Rat e Hour s Anpount
M nns $350 66. 85 $23, 397.50
WIIlians 175 0.75 131. 25
Par al egal 100 26.13 2,613. 00
Tot al --- 93.73 26, 141. 75
4, Freedom of Infornmation Act Lawsuit

Petitioners’ fee request also includes entries relating to a
Freedom of Information Act |lawsuit that M nns brought to obtain
| RS personnel records as part of an effort to determne the ful
extent of I RS mi sconduct in connection with the Thonpson
settlement, anmounting to 20.88 hours of services and $5,263 in

fees, attributed as foll ows:

Rat e Hour s Anmount
M nns $350 9.55 $3, 342. 50
WIlians 175 10. 50 1, 837.50
Par al egal 100 0.83 83. 00
Tot al --- 20. 88 5, 263. 00

Wi |l e the personnel records that M nns sought may have been
of use in the disciplinary proceedi ngs agai nst Mc\Wade and Si s,
the records have no bearing on our reconstruction of the terns
of the Thonpson settlenment, and are not sufficiently related to
the Di xon V remand proceeding. As a result, we reduce
petitioners’ request by 20.88 hours of services, anmounting to
$5, 263.

5. Cient Rel ations

Respondent objects to entries that respondent refers to as

“client relations”, which respondent asserts shoul d be
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di sal l oned. These entries total 641.67 hours, amunting to

$174,474.50, attributed as foll ows:

Rat e Hour s Anmount
M nns $350 396. 38 $138, 733. 00
WIIlians 175 159. 49 27,910. 75
Par al egal 100 55.72 5,572.00
Secretary 75 30. 08 2,256.00
Tot al --- 641. 67 174,471. 75

In their anended request,

petitioners renoved 16 entries

anmounting to 36.18 hours of Mnns' services concerning itens that
respondent argues shoul d be disall owed because they concern
“client relations.” After renoval of the 36.18 hours the

remai ning entries total 605.49 hours, anounting to $161, 809. 75,

attributed as foll ows:

Rat e Hour s Anmount
M nns $350 360. 20 $126, 070. 00
WIIlians 175 159. 49 27,910.75
Par al egal 100 55.72 5,572.00
Secretary 75 30. 08 2,256.00
Tot al --- 605. 49 161, 808. 75

O the remaining entries, nost relate to generalized client
relations. Respondent’s specific objections to several entries
related to client relations |lead us to conclude that sonme of
those entries should be (1) conpletely disall owd--e.qg.,
communi cations with pro se petitioners; (2) fully allowed--e.g.,
entries relating to conpensabl e cal culations of clients’
deficiencies; or (3) partially allowed--i.e., entries that are
only partially attributable to client relations. Neverthel ess,
we are satisfied that in addressing the entries relating to

client relations together we will arrive at an overall result
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approximating the result we would arrive at if we were to address
the remaining entries by breaking themdown into specific
subcategories. Therefore we will address the remaining entries
as though they are all generalized client relations.

Petitioners argue that the remaining entries of
communi cati ons between counsel and various clients were directly
related to the Dixon V remand proceeding. W agree with
respondent’s objection in part, but decline to disallow entries
related to client relations in their entirety.

W may award fees for tine spent on client relations if that
time is sufficiently related to the matter entitling petitioners
to a fee and expense award. Dixon VII; Gidley Il. \Were
petitioners do not provide the subject matter for client

comuni cations, we nay determne that a portion of those

communi cations is conpensable. Dixon VII; Gidley Il. In D xon
VI| and Young, in applying section 7430, and in Gidley Il, in

appl ying section 6673, we determned that if it was not clear
that a fee or expense entry describing client comrunications was
conpensabl e, we woul d assune 50 percent of the tine spent on the
communi cation i s conpensabl e.

In Dixon VII, we addressed the issue of client relations
when we eval uated whether to award fees related to Binder’s and
Irvine’s client conferences. Because we did not know the subject
matter of these conferences, we assuned that 50 percent of the

time spent in the conferences related to the appeal (the matter
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for which we were then awardi ng fees) and the remaining 50
percent related to nonconpensable, unrelated matters (client
relations and “hand holding”). W then awarded fees for the
remai ning portion of the tine, which we allocated to appeal -
related matters.

In Young v. Conmi ssioner, T.C Meno. 2006-189, we conti nued

this approach in evaluating fee and expense entries that did not
specify the subject matter of client communications. W

al l ocated 50 percent of those communications to the appeals,
granting an award for that portion of the tinme, and 50 percent to
unr el at ed, nonconpensable matters.

In Gidley I, we applied the foregoi ng approach established
in D xon VIl and Young in evaluating client relations entries for
t he purposes of a request for fees and expenses under section
6673(a)(2)(B). Using this approach we reduced petitioners award
by 50 percent of requested fees and expenses relating to client
comruni cati ons where the subject matter of those communi cations
was uncl ear.

Here we apply the approach used in D xon VII, Young, and
Gidley Il in evaluating client relations entries. W therefore
reduce petitioners’ award by 50 percent of the renmaining client
relations entries, or 302.75 hours, anounting to $80, 905. 25,

attributable as foll ows:
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Rat e Hour s Anmount
M nns $350 180. 10 $63, 035. 00
WIIlians 175 79.75 13, 956. 25
Par al egal 100 27. 86 2,786.00
Secretary 75 15.04 1,128.00
Tot al --- 302. 75 80, 905. 25
6. Motion for Reconsideration

Petitioners’ original fee application included 39.46 hours
of services related to the Hongserneier test-case petitioners’
June 6, 2006, notion for reconsideration, for which petitioners

claim $11,448.75 in fees, attributable as foll ows:

Rat e Hour s Anmount
M nns $350 28. 07 $9, 824. 50
WIIlians 175 6. 47 1, 132. 25
Par al egal 100 4.92 492. 00
Tot al -- 39. 46 11, 448. 75

In their anmended request, petitioners renoved a June 22,
2006, entry of 2.92 hours of Mnns' services for an itemthat
respondent objects is related to a notion for reconsideration of
this Court’s Dixon VI opinion and therefore is not allowable in
t hi s proceedi ng.

Respondent argues that because the June 6, 2006, notion for
reconsi deration was frivolous and that any rel ated fees were not
reasonably incurred, we should disallow fees for services rel ated
to the notion for reconsideration. Because sone of the argunents
in the notion are being nmade by sone test-case petitioners in the
pendi ng appeals of Dixon VI and VIII, we do not characterize
t hese argunents as frivolous. However, we still agree that the

fee request for work on the notion for reconsideration should be
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di sall owed. Petitioners’ notion for reconsideration was nothing
nmore than a rehash of argunments in the briefs previously filed by
Bi nder, Jones, and Sticht. W wll reduce petitioners’ award by
36.54 hours, anounting to $10,426.75 in fees, to reflect the
removal in petitioners’ anended request of the June 22, 2006,

entry for 2.92 hours of Mnns’ services:

Rat e Hour s Anmount
M nns $350 25.15 $8, 802. 50
WIIlians 175 6. 47 1, 132. 25
Par al egal 100 4.92 492. 00
Tot al --- 36. 54 10, 426. 75

7. Entries Related to L. T. Bradt

Respondent objects to 35 hours of services, anpunting to
$10,780, that are related to Mnns’ and WIIlians’ conmunications
with L.T. Bradt, attorney for Kersting. Those hours are

attributable as foll ows:

Rat e Hour s Anpount

M nns $350 26. 60 $9, 310
WIIliams 175 8.40 1,470
Tot al --- 35. 00 10, 780

Respondent cl ains that any communi cations with Bradt were
not reasonably related to the proceeding on remand. W agree.
Bradt represented Kersting during the original trial of the test
cases, during the evidentiary hearing, and in Kersting s personal

deficiency case, assigned docket No. 7448-96. See Kersting v.

Conmi ssioner, T.C. Menp. 1999-197.

Petitioners did not respond to respondent’s objections or

otherwi se enlighten the Court as to the purpose or benefits to
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petitioners of the consultations with Bradt, and we disallow them

in their entirety.

8. Entries Related to Joseph Nunan

Respondent objects to 4 hours of entries, anmounting to
$737.50, for research related to forner Comm ssioner of |nternal

Revenue Joseph Nunan (Nunan). Those hours are attributable as

foll ows:
Rat e Hour s Anmount
M nns $350 1.50 $525. 00
Par al egal 100 1.00 100. 00
Secretary 75 1.50 112. 50
Tot al --- 4. 00 737. 50

We agree with respondent. The career of Nunan, who resigned
in disgrace fromthe Bureau of Internal Revenue nore than 40
years before the issuance of Dixon Il, bears no relationship to
the Di xon V remand proceedi ng. Accordingly, we reduce
petitioners’ award by 4 hours of services, anobunting to $737.50.

9. Chapin Billing D spute

Respondent objects to 4.38 hours of entries related to a
billing dispute between M nns and Jones. Those hours are

attributable as foll ows:

Rat e Hour s Anpount
M nns $350 1.98 $693
WIIliams 175 2.40 420
Tot al --- 4. 38 1,113

Both M nns and Jones had filed entries of appearance for
petitioners Bryce H and Reba E. Chapin (the Chapins). On

Cct ober 30, 1992, Jones and O Donnell filed a joint entry of
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appearance for the Chapins. On My 17, 1994, O Donnell filed a
notice with the Court, designating Jones as counsel to receive
service. On May 31, 1994, O Donnell filed a notion to w thdraw
fromrepresentation of the Chapins, which we granted on June 2,
1994.

Subsequently, on July 22, 2003, Mnns and Wllians filed an
entry of appearance on behalf of the Chapins. Jones never filed
a notion to withdraw as counsel. However, on May 17, 2007, it
was M nns who signed the Chapins’ stipul ated deci si on docunents.
As of the date of this opinion, Jones remains the attorney of
record for the Chapins.

The billing dispute between M nns and Jones is not sonething

for which Mnns could bill petitioners. Under Hensley v.

Eckerhart, 461 U S. at 438, it would be inappropriate to award
fees for work related to a billing dispute. Even though the
clients mght have been wlling to pay for such services if they
really wanted to replace their prior counsel, we do not believe

t hat respondent should be saddled with these fees. Accordingly,
we reduce petitioners’ award by 4.38 hours of services, anounting
to $1,113 in fees.

10. d osed Cases

Respondent al so objects to 7.14 hours of entries related to
notions to vacate stipul ated decisions in cases settled before
and after the trial in Dixon Il. Those hours are attributable as

foll ows:
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Rat e Hour s Anmount
M nns $350 2. 34 $819. 00
WIIlians 175 3. 67 642. 25
Par al egal 100 1.13 113. 00
Tot al --- 7.14 1,574. 25

We agree with respondent as to 5.64 hours respondent
objected to on the grounds that those entries were related to
cl osed cases which are the subject of our later opinions in
Hartman | and Il and are not reasonably related to the D xon V
remand proceeding. Early on in the D xon V remand proceedi ng we
made it clear that the subject of reopening the cl osed cases
woul d not be addressed in the D xon V remand proceedi ng.

Accordingly, in regard to petitioners’ fee request in
relation to closed cases, we will reduce petitioners’ award by
5.64 hours anounting to $1,180.50 in fees which are attributable

as foll ows:

Rat e Hour s Anmount
M nns $350 1.59 $556. 50
WIIlians 175 2.92 511. 00
Par al egal 100 1.13 113. 00
Tot al --- 5. 64 1, 180. 50

The remaining 1.5 hours relate to entries on February 14,
2005, which state that Mnns and WIlianms each spent .75 hour to
“review notion to conpel settlenent as supplenent to notion for
leave to file notion to vacate decision.” W interpret these
entries to relate to a “Mdtion for Sunmary Judgnment of a 100

percent Di scount as a Sanction” which was filed by Attorneys



- 54 -
Jones and O Donnell on January 31, 2005. However, in Gidley Il
we disall owed any award for services in preparing that notion.
See Gidley I, Part 11.J. Likewise, in this case we disallow
fees incurred in reviewing that notion. Accordingly, we further
reduce petitioners’ award by 1.5 hours anounting to $393. 75,

attributable as foll ows:

Rat e Hour s Anpunt
M nns $350 .75 $262. 50
WIllians 175 .75 131. 25
Tot al --- 1.50 393. 75

11. Overhead Expenses

Respondent has identified several fee entries related to
over head expenses. These entries total 9.59 hours!® of the
secretary’s services, anounting to $719.25 in fees and $122 for

“overtime air conditioning” on January 5, 2003. Generally,

OF respondent’s objection to adm nistrative secretari al
services, 7.32 hours of the 9.59 hours of entries respondent
objects to are not included anong respondent’s ot her objections.
The 1.5-hour entry dated Feb. 21, 2003, is included in
respondent’s objections to entries related to Joseph Nunan,

di scussed supra part [11.B.8. The .77-hour entry dated Feb. 21,
2003, is included in respondent’s objections to excessive tine
spent on the May 30, 2003, status report, discussed infra part
I11.D.

Furthernore, petitioners’ anended fee and expense request
i ncl udes 49.98 hours of entries related to the secretary’s
services. Respondent has objected to 34.3 hours of these entries
for reasons other than their being an overhead expense. Because
respondent has expressly objected to only 41.62 hours of the
secretary’s services, we assunme that respondent did not intend to
object to the remaining 8.36 hours of the secretary’s services.
As a result, we have only included 7.32 of the 49.98 hours in our
cal cul ation of the total nunber of hours to which respondent
obj ect s.
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over head expenses, such as routine admnistrative tasks, are not

properly billable to clients and thus cannot be billed to

respondent. Hensley v. Eckerhart, supra at 434; Young V.

Conmi ssioner, T.C. Menp. 2006-189.

a. Secretary’'s Services

Sonme of the services the secretary provided are simlar to

those of a paralegal. For exanple, one of the secretary’s tine
entries, dated August 5, 2003, states: “Preparation of al
attorney responses to 7/11/03 Court order.” Another entry, dated

February 18, 2004, states: “Preparation of pleadings]|.]
Preparation of response to Court’s Feb. 4 order for filing.”

These types of services are directly related to the D xon V renmand
proceedi ng and are conpensabl e.

The secretary’s services to which respondent objects are as
follows: (1) 1.5 hours on February 21, 2003, for “Draft letter to
NY Bar associ ation regarding Nunan finalized and send out al ong
wth letter to clients re[:] sanme”; (2).77 hour on May 29, 2003,
described as “File Prepare for filing and send out status report”;
(3) 1 hour on August 25, 2003, described as “Preparation of travel
pl ans for Septenber 5 status conference”; (4) 2.02 hours on August
11, 2004, described as “Preparation for travel plans for Mnns and
WIllianms, send itinerary to clients attending hearing”; (5) 2.93
hours on Septenber 11, 2004, described as “Preparation for trial
strategy neeting,”; (6) .52 hour on May 16, 2007, described as

“File Draft [sic] cover letter and file Hongserneier notice of
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appearance with Tax Court”; and (7) .85 hour on May 18, 2007,
described as “Preparation of governnment [sic] status report for

di stribution and distribute”.

I n Young we explained: “As any billing attorney can attest,
these are the types of attorney tinme charges that, however
necessary the underlying activity, are difficult to justify on a
client invoice.” Because these are not activities for which M nns
could bill his clients, we will not award themto petitioners.
However, because we disallowed the entry dated February 21, 2003,
in our section dealing with Mnns’ 1.5 hours of research
concerning Nunan, we will not reduce petitioners’ award tw ce for
that entry. Accordingly, we reduce petitioners’ requested award
by 8.09 hours of the admi nistrative secretarial services,
amounting to $606.75 in fees.

b. Overtime Air Conditioning

Unlike the entries pertaining to the secretary’s services,
air conditioning is an overhead expense. W therefore reduce
petitioners’ requested expense award by the $122 in expenses
pertaining to overtine air conditioning.

12. | nadequately Descri bed Entries

Respondent al so clains that 16.16 hours of the requested
fees and $11,904.03 in expenses in petitioners’ current
application are not adequately described so that we can determ ne
whet her those entries are related to the proceeding on remand. O

the 16.16 hours, 9.32 are attributable to M nns and 6.84 are
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attributable to WIllians. However, in their anended fee request
petitioners deleted 2.83 hours of Mnns’'s services on June 5,

2003.

Wth regard to the remaining 13.33 hours (16.16 m nus 2.83
equal s 13.33), we agree with respondent that those entries are too
vague to enable us to determ ne whether they are reasonably
related to the D xon V remand proceedi ng. For exanple, one entry
dat ed Novenber 29, 2004, clainms that Mnns spent 1.82 hours
“reviewfing] Tax Court orders and pl eadings”. Because we cannot
determ ne whether these Tax Court orders were related to the Court
of Appeals for the Ninth Crcuit’s primary mandate or anot her
matter entirely, we cannot determ ne whether the 1.82 hours are
reasonably related to the proceedi ng on renand.

We al so agree wth respondent that the expenses totaling
$11,904. 03 are inadequately described. The entries refer to $600
for “pilot group neetings”, $1,200 in |long distance charges
bet ween 2003 and 2006, $10, 004.03 for copying and mailing
expenses, and $100 for a “small group |unch”

We cannot determ ne the content or subject matter of the
pil ot group neetings, |ong distance phone calls, copied and nmail ed
docunents, or “small group lunch”. W wll therefore followthe
sane approach as discussed in our “Client Relations” section,

supra, and reduce the award for these expenses by 50 percent.
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Therefore, we reduce petitioners’ requested award by 13. 33 hours,
anounting to $3,468.50 in fees, as well as $5,952.02 in expenses,

al |l ocabl e as foll ows:

Rat e Hour s Anpunt
M nns $350 6. 49 $2,271.50
WIIlians 175 6. 84 1,197.00
Expenses - - - - 5,952.02
Tot al --- 13. 33 9,420. 52

13. M scel | aneous

Respondent al so objects to 31.77 hours of entries for
m scel | aneous reasons. O these, 21.74 are attributable to M nns,
5.08 are attributable to WIllians, and 4.95 are attributable to

t he paral egal, as foll ows:

Rat e Hour s Anpunt
M nns $350 21.74 $7, 609
WIlians 175 5.08 889
Par al egal 100 4.95 495
Tot al --- 31.77 8, 993. 00
W will address in turn respondent’s m scel | aneous objections

to entries relating to the services of Mnns, WIllians, and the
par al egal

a. M nns’ Servi ces

The 21.74 hours attributable to Mnns’ services are as
follows: 2 hours on April 30, 2003, 5.83 hours on April 30, 2003,
.5 hour on May 8, 2003, 1 hour on June 30, 2003, 1 hour on January
5, 2004, .83 hour on January 21, 2004, 2 hours on Septenber 28,

2004, .5 hour on Decenber 30, 2004, .5 hour on February 4, 2005,
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1 hour on February 25, 2005, .25 hour on February 28, 2005, 3.97
hours on May 8, 2005, 1.08 hours on May 10, 2005, 1 hour on May
18, 2006, and .28 hour on May 15, 2007.

The entry dated April 30, 2003, clainms that Mnns spent 2
hours that day discussing petitioners’ tax liability with Snel
(the accountant). Respondent argues that these hours are not
sufficiently related to the proceeding on remand. W di sagree;
calculating petitioners’ tax liabilities was essential to the
remand proceeding. Mreover, Snell’s participation in the remand
proceedi ng was so extensive that it resulted in Snell replacing
M nns at the counsel table during the Las Vegas trial session.
Thus, we make no adjustnents to petitioners’ award for this entry.

The entry dated April 30, 2003, clains that Mnns spent 5.83
hours that day researching tax shelters. Respondent clains that
this research is not sufficiently related to the proceedi ng
followng the Court of Appeals for the Ninth Crcuit’s primry
mandate in Dixon V. W agree wth respondent and reduce
petitioners’ award by 5.83 hours of Mnns' services related to
researching tax shelters.

The entry dated May 8, 2003, clains that Mnns spent .5 hour
that day discussing a status report with Binder. Respondent
objects that Porter & Hedges’ tinesheets indicate that the
di scussion lasted only .3 hour. W think that a .2-hour tine
difference is reasonable and decline to reduce petitioners’ award

relating thereto.
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The entry dated June 30, 2003, clainms that Mnns spent 1 hour
that day in a tel ephone conference with Binder. Respondent argues
that the tinesheets of Porter & Hedges reflect that the conference
|asted no nore than .5 hour. W agree with respondent and reduce
t he anobunt awarded for this entry by .5 hour.

The entry dated January 5, 2004, clains that M nns spent 1
hour reviewi ng the Tax Court Rul es and speaking to Wl fe Schroeter
(Schroeter), an attorney listed as practicing famly law in Texas.
Respondent argues that this entry is not sufficiently related to
the proceedi ng on remand. W agree.

Petitioners have not shown that M nns’ review of the Tax
Court Rules and consultation with Schroeter were reasonably
related to the D xon V remand proceedi ng. Moreover, petitioners
have not responded to respondent’s contention that Schroeter does
not practice tax law. Wthout el aboration, we cannot determ ne
what connection—if any— M nns’ conversation wth Schroeter has
with ascertaining the terns of the Thonpson settlenent. W
therefore reduce petitioners’ award for this entry by 1 hour of
M nns’ s servi ces.

The entry dated January 21, 2004, clains that M nns spent .83
hour reviewing a letter from Bi nder and calling Binder.

Respondent objects that this conflicts with the Porter & Hedges
ti mesheets, which indicate M nns and Bi nder’s tel ephone
conversation lasted .5 hour. Even if the tel ephone conversation

| asted only .5 hour, we do not think it is unreasonable for



- 61 -
petitioners to request an award for .83 hour for this entry. |If
we take into account that M nns not only spoke to Binder but also
reviewed Binder's letter, it is reasonable that M nns’ tinmesheet
reflects a |l onger period than does Porter & Hedges'. Therefore,
we allow this entry inits entirety.

The entry on Septenber 28, 2004, clains that M nns spent 2
hours reviewing a letter fromBinder, witten to I RS Chief Counse
B. John Wllianms (B.J. WIllians). Respondent objects that there
is no record of a letter fromBinder to B.J. Wllians reflected in
Binder’s tinmesheets. W disagree with respondent.

On January 25, 2005, Binder recorded that he drafted and
revised a letter to B.J. WIllians and sent a copy of the letter to
all counsel of record for review. There is a discrepancy between
Binder’s and M nns’ entries as to when the proposed letter to B.J.
WIllianms was witten, which, as previously nmentioned, is not the
first time Mnns’ entries have been inconsistent with Binder’s.
However, we are satisfied, notw thstandi ng respondent’s objection,
that M nns spent 2 hours reviewing Binder’s draft letter. W note
in passing that respondent did not object to the tine that Binder
spent in preparing the letter and that possibly the letter was
never sent. We will not reduce petitioners’ fee award for this
entry.

The entry dated Decenber 30, 2004, clains that M nns spent .5
hour reviewing a stipulation to take the deposition of Peter D

Bakut es (Bakutes), Deputy Regi onal Counsel for Tax Litigation for
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the Western Region in San Franci sco. Respondent argues that
Bakutes’ testinony had al ready been taken on Decenber 7, 2004.
However, contrary to respondent’s objection, the stipulation to
take Bakutes’ testinony on Decenber 7, 2004, was filed with the
Court on Decenber 8, 2004. Nonetheless we will not award any fees
for Mnns' review of the stipulation to take Bakutes’ testinony.
The docunent contained | ess than one full page of text.
Additionally, it was of little inportance on Decenber 8, 2004,
because Bakutes’ testinony had al ready been taken. Therefore,

M nns shoul d have expended no nore than a de mnims anount of
time reviewing the stipulation to take Bakutes’ testinony.
Accordingly, we will reduce petitioners’ requested award by .5
hour of M nns’ services, anmbunting to $175 in fees.

The entry dated February 4, 2005, clains that M nns spent .5
hour that day reviewi ng petitioners’ second notion for a hearing,
whi ch Binder filed on February 3, 2005. Because the second notion
for a hearing was related to the Dixon V remand proceedi ng and the
hearing was |later held in Washington, D.C., we allowthis entry in
its entirety.

The entry dated February 25, 2005, clainms that Mnns spent 1
hour that day reviewi ng an order issued on February 22, 2005.
Respondent argues correctly that no order was issued on February
22, 2005. W thus reduce petitioners’ award by 1 hour, anounting

to $350 in fees.
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The entry dated February 28, 2005, clainms that M nns spent
.25 hour review ng an order issued February 24, 2005. Respondent
objects that we did not issue an order on February 24, 2005. W
agree with respondent and reduce petitioners’ award by .25 hours
of Mnns' services, anounting to $87.50 in fees.

The entry dated May 8, 2005, clainms that M nns spent 3.97
hours that day review ng Binder’'s draft supplenment to petitioners’
notion to allocate the burden of proof, which petitioners claim
was filed on Septenber 9, 2004. Respondent argues that no
supplenment to the notion to allocate the burden of proof was ever
filed. W agree with respondent, and we need not award fees for

hours wasted through inefficiency. See Hensley v. Eckerhart, 461

U S at 436-437; Younqg Vv. Conm ssioner, T.C. Menp. 2006-189.

Therefore, we will reduce petitioners’ requested award by 3. 97
hours of M nns’ services, anounting to $1,389.50 in fees, related
to this entry.

The entry dated May 10, 2005, clains that Mnns spent 1.08
hours on phone calls with Binder and a client conference.
Respondent objects that Porter & Hedges’ tinmesheets do not reflect
that M nns and Bi nder spoke on that date. W agree with
respondent that petitioners should not receive an award for tine
attributable to a conference with Binder that never happened.
Accordingly, we will reduce the anpunt awarded to petitioners by

50 percent.
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We al so note that the remaining portion of the entry is
attributable to nonspecific client communications. For the
reasons discussed in our “Cient Relations” section, supra, we
have determ ned that we will award only 50 percent of the
requested award for entries pertaining to client comuni cations
that do not specify the subject matter of those conmunicati ons.
We reduce petitioners’ award pertaining to the entry dated My,
10, 2005, by 75 percent or .81 hour of Mnns’ services, anounting
to $283.50 in fees.

The entry dated May 18, 2006, clains that Mnns spent 1 hour
in conference with a client and in a tel ephone conference with al
counsel . Respondent objects, arguing that the Porter & Hedges
ti mesheets indicate that the conference lasted only .5 hour. W
agree with respondent that the conference was only .5 hour.
However, the entry indicates that Mnns also held a conference
with aclient. By inference, the remaining .5 hour of the May 18,
2006, entry is attributable to that client conference. Because we
have determ ned that we will award only 50 percent of nonspecific
client relations entries, we reduce the award for this entry by
.25 hour, which is 50 percent of the .5 hour attributable to a
client conference, ambunting to $87.50 in fees.

The entry dated May 15, 2005, states that M nns spent .28
hour that day conposing an enail to Snell regarding stipul ated
decisions in the Chapin and Meyner cases. Respondent argues that

t hese stipul ated decisions are not sufficiently related to the
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proceedi ng on remand. W agree and reduce petitioners’ requested
award by .28 hour. Therefore, after review ng respondent’s
m scel | aneous objections to Mnns’ fee entries, we have reduced
petitioners’ requested award by 14.39 hours of M nns’ services,
totaling $5,036.50 in fees.

b. WIllianms’ Services

The 4.33 hours of WIlIlianms’ services respondent objects to
conprise: .5 hour on January 5, 2004, 2 hours on Septenber 28,
2004, .5 hour on February 4, 2005, .25 hour on February 28, 2005,
and 1.08 hours on May 13, 2005.

The entry dated January 5, 2004, states that WIIlianms spent
.5 hour review ng Tax Court Rules and speaking with Schroeter.
Respondent objects that these activities are not sufficiently
related to the proceeding on remand. W agree with respondent for
the sane reasons as those in our discussion of a nearly identical
entry referring to Mnns’ services. See supra part I11.B.13.a.

We reduce petitioners’ requested award by .5 hour of WIIians’
services, anounting to $87.50 in fees.

The entry dated Septenber 28, 2004, states that WIIlians
spent 2 hours reviewing a “nmeno” Binder had witten to B.J.
WIllians. For the reasons provided in our discussion of a nearly
identical entry related to Mnns’ review of the proposed letter to
B.J. WIlians, we decline to make any adjustnents to petitioners’

award for this entry. See supra part I11.B.13.a.
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The entry dated February 4, 2005, states that WIIlians spent
.5 hour reviewi ng petitioners’ second notion for a hearing, which
Bi nder filed on February 3, 2005. Respondent argues that this is
not sufficiently related to the proceeding on remand. W
di sagree. This notion resulted in our ordering the final hearing
session in Washington, DDC. W wll not reduce petitioners’
requested award for this entry.

The entry dated February 28, 2005, states that WIIlians spent
.25 hour review ng an order we issued on February 24, 2005.
Respondent argues correctly that no order was issued on February
24, 2005. Accordingly, we reduce petitioners’ requested award by
.25 hour of WIIlianms’ services.

The entry dated May 13, 2005, states that WIlians spent 1.08
hours in a conference with a client, followed by a conference with
M nns and Bi nder. Respondent objects that the Porter & Hedges
ti mesheets do not reflect a teleconference on that date. W agree
w th respondent. For the sane reasons as those in our discussion
of respondent’s objection to a nearly identical entry related to
M nns’ services, see supra part 111.B.13.a, we reduce petitioners’
award by .81 hour, 75 percent of the value of this entry.

After review ng respondent’s m scell aneous objections to
WIllianms’ services, we reduce petitioners’ requested award by a
total of 1.56 hours of WIlians’ services, amounting to $273 in

f ees.
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C. Par al egal Services

Respondent raises several m scell aneous objections to 4.95
hours of paral egal services. Those 4.95 hours conprise the
followng entries: .5 hour on February 18, 2003, 1.45 hours on
February 19, 2003, and 3 hours on Cctober 23, 2003.

The entry dated February 18, 2003, states that the paralegal
spent .5 hour preparing a letter to be sent to B.J. WIIians.
Respondent argues that the letter to B.J. WIIlians was not
sufficiently related to the proceeding on remand. W di sagree for
the reasons stated in our earlier discussion of a simlar entry
pertaining to Mnns' services. See supra part I11.B.13.a.
Therefore we will not deduct any portion of this tinme entry from
petitioners’ requested award.

The entry dated February 19, 2003, states that M nns’
par al egal spent 1.45 hours preparing contracts to send to the new
pil ot group. Respondent objects that these are engagenent
agreenents and not part of the D xon V remand proceedi ng. W
agree with respondent; engagenent agreenents are not sufficiently
related to the D xon V remand proceeding to nerit our awarding
fees for preparing them W adjust petitioners’ requested award
downward by 1.45 hours of paral egal services, anounting to $145.

The entry dated October 23, 2003, states that M nns’
paral egal spent 3 hours preparing a status report. Respondent
obj ects that Binder, not Mnns, prepared the status report and

that 3 hours is excessive for preparing an ei ght-page status
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report. We agree with respondent; 3 hours is excessive for
review ng an ei ght-page status report. W think that 1 hour is a
reasonabl e anmount of tinme to have spent review ng an ei ght-page
status report. W reduce petitioners’ requested award by 2 hours
of the paralegal’s services, anbunting to $200 in fees.
Therefore, after considering respondent’s objections to
m scel | aneous fee entries related to the paral egal’ s services, we
reduce petitioners’ requested award by an additional 3.45 hours in
paral egal time, anmounting to $345 in fees.
d.  Total

Accordingly, we deduct a total of 19.40 hours of entries
correspondi ng to respondent’s m scel | aneous obj ections, anounting
to $5,654.50 in fees. O these hours, 14.64 are attributable to
M nns’ services, 1.56 are attributable to WIllians’ services, and

3.45 are attributable to Mnns’ paral egal’s services.

Rat e Hour s Anpunt
M nns $350 14. 39 $5, 036. 50
WIIlians 175 1.56 273.00
Par al egal 100 3.45 345. 00
Tot al --- 19. 40 5, 654. 50

14. Total Reductions for Entries Not Reasonably Rel ated
to Di xon V Remand Proceedi ng

After examning the entries that respondent objects to as not
reasonably related to the Dixon V remand proceedi ng, we have
reduced petitioners’ requested award by 736.89 hours of services,

amounting to $197,976.50 in fees and $6, 236. 44 i n expenses.
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Therefore, after our reductions in response to respondent’s
obj ections, petitioners would be left with an award of $484, 038. 75

in fees (tabul ated bel ow) and $15, 289.55 i n expenses.

Hour s Hourl y
Requested D sall owed Renmai ni ng Rat e Awar d
M nns 1,533.29 441. 59 1,091. 70 $350 $382, 095. 00
WIlians 738. 27 194. 06 544. 21 175 95, 236. 75
Par al egal 124.18 74. 66 49. 52 100 4,952. 00
Secretary 49. 98 26. 58 23.40 75 1,755. 00
Tot al 2,445. 72 728. 47 1, 717. 25 - - $484, 038. 75
C. Reliability of Docunentation

Respondent has asserted and M nns does not deny that the
M nns Law O fice did not maintain contenporaneous tinesheets.
This is the primary reason that respondent rejected M nns' bel ated
efforts to reach an agreenent on fees and expenses. Respondent
was able to reach agreenent on this subject with Irvine and Sticht
because they had nai ntai ned the necessary records and had started
presenting themto respondent many nonths before we ordered al
petitioners in the Dixon V remand proceeding to file their fee and
expense requests with the Court. It is our understanding that the
M nns Law O fice created the entries to support the M nns request
by using the Porter & Hedges entries as a starting point.

W are left with the definite inpression that the use of this
met hod by the M nns Law Ofice has resulted in the claimof a
total nunber of hours that approaches the nunber of hours that
respondent agreed anounted to a reasonabl e expenditure of tinme by

Porter & Hedges, which by informal agreenent wth all counsel
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took the |l eading role on behalf of petitioners in the D xon V
remand proceedi ng. 2

After having addressed respondent’s specific objections to
t he reasonabl e rel ati onship of various tasks undertaken by the
M nns Law O fice to the Dixon V remand proceeding, we are |eft
with a lack of confidence in the accuracy of the figures for the
remai ning hours. In Dixon IV we inposed one-third across-the-
board reductions to petitioners’ fee requests because of
i nadequat e substantiation by their counsel.

D. Duplicative and Excessive Efforts

We now address respondent’s objections that the nunber of
hours of services petitioners request is excessive and includes
duplicative efforts. Respondent specifically points to: 83.07
hours, anmounting to $25,609.50 in fees,? related to preparing the

May 30, 2003, status report; 211.09 hours, anounting to $49, 288. 25

20\\¢ have nevertheless dealt with respondent’s specific
objections to tinme spent on various tasks by assum ng the
accuracy and correctness of the anmounts of tine clained for the
pur pose of renoving themfromthe total.

2lRespondent’s objections to entries related to M nns and
his staff’'s preparation of the May 30, 2003, status report are
attri butable as foll ows:

Rat e Hour s Anpunt
M nns $350 63. 71 $22, 298. 50
WIIlians 175 18. 59 3, 253. 25
Secretary 75 0.77 57.75

Tot al --- 83. 07 25, 609. 50
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in fees,? related to preparation for hearings and depositions;
88.37 hours of other mscell aneous entries, amunting to $26, 222
in fees;? and $4,135.96 in travel expenses related to the
heari ngs. However, because we find that Mnns' efforts as a whole
are excessive, we decline to reduce petitioners’ award on the
basis of respondent’s individual objections to excessive tinme and
fees. Instead, we will apply an across-the-board reduction of
one-third to petitioners’ remaining award.

1. Excessi ve Fees and Expenses

We agree with respondent’s assertions that many of the
entries in petitioners’ fee request are excessive. Mnns has
cl ai med excessive hours and expenses for preparing the May 30,
2003, status report, preparing for hearings, travel, and in

general. In conparison to the other firms, Mnns and his staff

22Respondent’s objections to entries related to M nns and
his staff’s preparation for hearings and depositions are
attri butable as foll ows:

Rat e Hour s Anmount
M nns $350 71. 20 $24, 920. 00
WIIlians 175 138. 39 24, 218. 25
Par al egal 100 1.50 150. 00
Tot al --- 211. 09 49, 288. 25

ZRespondent’ s obj ections that other mscellaneous entries
are excessive are attributable as foll ows:

Rat e Hour s Anpunt
M nns $350 61. 47 $21,514.50
WIllians 175 26. 90 4,707.50

Tot al --- 88. 37 26, 222. 00
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spent approximately twice the tine preparing the status report
they filed.?*

Moreover, the Mnns Law O fice’s participation in the hearing
sessions and depositions was mnimal. Mnns attended only the
first day of both the August 18-19, 2003, Houston status
conference and the Septenber 20-22, 2004, hearing session.

Addi tionally, although WIlians attended the status conferences
and the hearing sessions, she did not actively participate in the

proceedi ngs. However, despite our agreenent with respondent that

22M nns and his associates claimto have spent 79.5 hours
drafting the status report on behalf of the Hongserneiers. The
report Mnns filed contained approximately three pages of single-
spaced text.

Bi nder and Irvine spent approximately 67.35 hours preparing
the status report filed on behalf of the D xons and the
Duf resnes. The body of the status report prepared by Porter &
Hedges’ attorneys contai ned approxi mately 10 pages of doubl e-
spaced text.

Sticht’s time sheets indicate that he and his associ ates
spent approximately 30.2 hours preparing the status report filed
on behalf of certain non-test-case petitioners. Sticht’s report
cont ai ned approxi mately three pages of doubl e-spaced text and was
submtted with several attached exhibits. Approximtely three
pages of the attached exhibits were Sticht’'s own work, prepared
for the status report.

| zen’ s tinesheets indicate that he and his associ ates spent
approxi mately 31.58 hours between preparing the status report
| zen filed on behalf of the Youngs and the Onenses. The report
|l zen filed contained approxi mately five pages of doubl e-spaced
t ext.

Jones’ tinmesheets indicate that he and his associ ates spent
8.96 hours preparing the status report and the report contai ned
approxi mately three pages of doubl e-spaced text.
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t hese hours and expenses are excessive, we nmake no reductions to
petitioners’ award on the separate bases of respondent’s
obj ecti ons.

2. Reduction for Duplicative and Excessive Efforts

We do not find that this inflation of hours is limted to the
entries respondent objects to as excessive. The hours and
expenses in Mnns’ tinmesheets are generally excessive and are
duplicative of the services provided by Binder. W wll therefore
apply a general reduction of one-third to the fees for the tine
remai ning after we addressed respondent’s specific objections.

Because the attorneys at Porter & Hedges perfornmed the bul k
of the work during the remand period, we find that it would be
unreasonabl e and a duplication of effort for the other firns
participating in the remand proceeding to bill as many hours.

As note 15 supra shows, Mnns and |zen both clained nore than
2,000 hours, on the sane order of magnitude as the tine clainmed by
the Porter & Hedges attorneys, whereas Sticht and Jones clai ned
nmore than 1,000 fewer hours than the tinme clainmed by Mnns and

| zen.

We find and hold that it would be unreasonable and an
exerci se of poor billing judgment for Mnns to bill al nbst as many
hours as the Porter & Hedges attorneys. It is in the |light of
this observation, coupled with the |ack of contenporaneous

docunentation for the Mnns fee and expense request, that we
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reduce by one-third Mnns' overall fee award for the remaining
time clainmed.

Concl usi on

To calculate the award, we first reduce Mnns’ and WIIlians’
clainmed hourly rates. W then reduce the hours petitioners have
requested for Mnns, WIlians, the paralegal, and the secretary by
our downward adjustnents for fees not sufficiently related to the
D xon V remand proceedi ng which would | eave petitioners a fee
award of $484,038.75. Then, we reduce the remrai nder by one-third
(33-1/3 percent) of the remaining fee anount, anounting to
$161, 346. 25, to reflect “overlawering” and | ack of
cont enpor aneous docunent ati on.

After conpleting these calculations, we find that petitioners
are entitled to an award of $322,692.50 in fees and $15,289.55 in
expenses.

Gving effect to our concluding determnations in Dixon IX
and Gidley I'l, we shall invoke our inherent power to require
respondent to pay to petitioners additional amobunts equal to
interest at the applicable rates for underpaynents under sections
6601(a) and 6621(a)(2) on $322,692.50 and $15, 289.55 from

Septenber 17, 2007, when petitioners filed their notion to anend
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their original request for attorney’'s fees relating to the D xon V
remand proceeding. ?®

W w || address the manner in which the awards are to be
adm nistered in a separate order or orders inplenenting this
opi ni on.

To give effect to the foregoing,

An appropriate order or orders

will be issued.

W provide for accrual of anpunts equal to interest from
the later date petitioners anended their original request for
attorney’ s fees because their original request contained nunmerous
errors that remained uncorrected until they filed their anmended
request.



