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WOLFE, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for the years in issue.
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Respondent determ ned deficiencies in petitioners’ Federal
i ncome taxes for 1992 and 1993 of $7,796 and $5, 140,
respectively. The issues for decision are: (1) Wether
petitioners have substantiated their clainmed deductions for
expenses reported on Schedule C, Profit or Loss From Business,
for 1992 and 1993, and (2) whether petitioners’ inport/export
activity was functioning during 1992 and 1993 or still was in a
preopeni ng or startup situation.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner Basavara A
Hooli resided in Daleville, Al abama, and Vinodini B. Hool
resided in St. Petersburg, Florida, when the petition in this
case was filed. References to petitioner in the singular are to
petitioner Basavaraj A. Hooli.

During the years in issue, petitioner was enployed as a
medi cal technician. Fromthis enploynent, petitioner reported
wage i ncorme of $40, 497 and $44, 305 for 1992 and 1993,
respectively. Petitioner contends that during these years he
wor ked as a nedi cal technician only on weekends.

Petitioner also contends that during 1992 and 1993, he and
his brother, who lived in India, engaged in an inport/export
activity naned “H1.T.C. USA” (HTC. On Schedules C attached to

petitioners’ 1992 and 1993 Federal inconme tax returns, petitioner
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reported no gross receipts for the inport/export activity and

clainmed the foll ow ng deducti ons:

1992 1993

Car and truck expenses $13, 941 $11, 860
Tr avel 14, 889 9,523
Meal s and entertai nment 1, 354 1, 354
O her busi ness expenses 5,979 - 0-
Tel ephone 3, 956 2,388
Tot al 40, 119 25, 125

Petitioner contends that his brother initially paid the bulk
of these expenses and that he later reinbursed his brother. At
trial, petitioner attenpted to substantiate, by introducing
copies of traveler’s checks, that he rei nbursed his brother.
These copies of traveler’s checks do not indicate that they were
cashed by petitioner’s brother.

Petitioner further asserts that H TC entered into contracts
w th agencies of the Governnment of India to supply the Indian
Government with railroad ties. Petitioner alleges that the
contracts ultimtely were cancel ed because he was unable to
denonstrate to the Governnent of India and its agencies that H TC
was properly financed.

Respondent determ ned that petitioners are not entitled to
deductions for the Schedul e C expenses they clainmed on their 1992
and 1993 Federal incone tax returns because petitioners have
failed to denonstrate that the clai ned expenses were incurred for
busi ness purposes. Alternatively, respondent determ ned that
petitioners failed to establish that petitioner was actively

carrying on a trade or business.
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Cenerally, a taxpayer is permtted to deduct all ordinary
and necessary expenses paid or incurred in carrying on a trade or
busi ness. See sec. 162(a). No deduction is allowed for
personal, living, or fam |y expenses. See sec. 262.
Consequently, where an expenditure is primarily associated with
busi ness purposes, and where personal benefit is distinctly
secondary and incidental, the expenditure may be deducted under

section 162. See International Artists, Ltd. v. Conm ssioner, 55

T.C. 94, 104 (1970). Conversely, if an expenditure is primarily
noti vated by personal considerations, generally no deduction wl|

be allowed. See Henry v. Conm ssioner, 36 T.C. 879, 884 (1961).

Taxpayers are required to keep sufficient records to enable
the Conm ssioner to determne their correct tax liability. See
sec. 6001. Under certain circunstances, where a taxpayer
establishes entitlenent to a deduction but does not establish the
anount of the deduction, the Court is permtted to estimate the

anmount all owabl e. See Cohan v. Comm ssioner, 39 F.2d 540 (2d

Cir. 1930). However, there nust be sufficient evidence in the
record to permt the Court to conclude that a deducti bl e expense

was incurred in at | east the anmobunt allowed. See WIllians v.

United States, 245 F.2d 559, 560 (5th Gr. 1957). |In estimating

t he amount all owabl e, the Court bears heavily against the
t axpayer whose inexactitude is of his own making. See Cohan v.

Conmi ssi oner, supra at 544.
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However, certain business deductions described in section
274 are subject to rules of substantiation that supersede the
Cohan doctrine. Section 274(d) provides that no deduction shal
be allowed with respect to: (a) Any traveling expense, including
meal s and | odgi ng away from hone; (b) any itemw th respect to an
activity of a type generally considered to be entertainnent,
anmusenent, or recreation; or (c) the use of any “listed
property”, as defined in section 280F(d)(4) unless the taxpayer
substantiates certain elenents. Passenger autonobiles are |isted
property under section 280F(d)(4)(A)(i).

Under section 274, a taxpayer nust substantiate the anount,
time, and busi ness purpose of the expenditures and nust provide
adequate records or sufficient evidence to corroborate his own
statenent. See sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs.
50 Fed. Reg. 46016 (Nov. 6, 1985). Adequate records are defined
as an account book, diary, log, statenment of expense, trip sheet,
or simlar record. See sec. 1.274-5T(c)(2), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

When a taxpayer’s records have been destroyed or |ost due to
ci rcunst ances beyond his control, such as destruction by fire,
fl ood, earthquake, or other casualty, the taxpayer has the right
to substantiate his deductions by reasonabl e reconstruction of
his expenditures. See sec. 1.274-5T(c)(5), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46022 (Nov. 6, 1985). A taxpayer in this

situation may reconstruct his expenses through other credible
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evi dence. See Watson v. Comm ssioner, T.C. Mnob. 1988-29. If no

ot her docunentation is available, we may accept credible
testinony of a taxpayer to substantiate a deduction. Watson v.

Conmi Ssi oner, supra.

Mor eover, expenses that are incurred before the commencenent
of busi ness operations constitute preopening or startup expenses

and are not deducti bl e under section 162. See Jackson v.

Comm ssi oner, 864 F.2d 1521, 1525-1526 (10th G r. 1989), affg. 86

T.C. 492 (1986); Hardy v. Comm ssioner, 93 T.C. 684, 687-693

(1989); Goodwin v. Conm ssioner, 75 T.C. 424, 433 (1980), affd.

wi t hout published opinion 691 F.2d 490 (3d Cr. 1982).

Cenerally, petitioner failed to introduce any reliable
witten substantiation for his clainmed traveling expenses.
Petitioner testified that he kept receipts that substantiated his
travel i ng expenses, but that the receipts were stol en.
Petitioner’s testinony regarding his traveling expenses was
general |y vague and unconvincing. At times he was al nost
hysterical. Nevertheless, his presentation was at best a
dramatic effort to explain his failure to provide substantiation
of his clainmed travel expenses. Petitioner also failed to
denonstrate that he attenpted to reconstruct these expenses. He
did not present testinony of any other w tness, except his wfe,
to substantiate his own testinony. Ms. Hooli’s testinony was
brief and generally in the formof responses to her husband s

| eadi ng questions. W cannot give this unconvincing testinony
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any weight. Petitioner nentioned many individuals as
participants in his efforts, but none of these people testified.
Accordingly, we find that petitioner has failed to substantiate
his cl aimed travel i ng expenses.

Petitioner also failed to establish the anmount or business
purpose of the clained tel ephone expenses. At trial, petitioner
attenpted to substantiate the clai ned tel ephone expenses by
presenting copies of telephone bills. Contrary to petitioner’s
argunent, these tel ephone bills do not establish the business
pur pose for the tel ephone expenses. The bills could represent
personal calls as easily as they could business calls.

Petitioner attenpted to substantiate the clainmed car and
truck expenses and neals and entertai nnent expenses by
introducing a mleage log and a diary. Contrary to petitioner’s
assertions, the mleage |log and diary do not substantiate these
expenses. At trial, petitioner testified that the diary
represented expenses paid by his brother, who died in India prior
to trial. Petitioner also testified that the m | eage |og
represented car and truck expenses incurred by his brother.
Petitioner also stated that nost of the entries in the |og had
been made by his brother’s driver in India. The business
function of the travel has not been established. Petitioner’s
brot her was a practicing physician in India, and the record does
not show whet her the expenses he allegedly paid were for his

medi cal practice, were personal, or were for sonme aspect of the
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al | eged i nport/export business. Mreover, petitioner has failed
to present convincing evidence that he rei nbursed his brother for
t hese al |l eged expenses.

Wth regard to the other clainmed expenses, petitioner has
failed to present any docunent or testinony to substantiate them
We have no reasonabl e evidentiary basis on which to make an

estimate pursuant to Cohan v. Comm ssioner, 39 F.2d 540 (2d CGr

1930).

Even if we were to find that petitioners’ clained deductions
were substantiated, petitioner has failed to establish that his
al | eged inport/export activity went beyond the preopening stage
during 1992 and 1993. Petitioner argues that he reported i ncone
for the activity in prior years, and therefore the activity had
progressed beyond the preopening stage during the years in issue.
On a Schedule C attached to his 1990 Federal income tax return,
petitioner reported gross inconme fromthe inport/export activity
of $5,000 and deductions of $28,004, resulting in a net |oss of
$23,004. On a Schedule C attached to his 1991 Federal incone tax
return, petitioner reported gross incone fromthe inport/export
activity of $7,170 and deductions of $23,510, resulting in a net
| oss of $16,340. Petitioner’s 1991 Schedul e C indicates that
$5, 500 of the $7,100 of income reported was received for “setting
up” a nedical practice. Mreover, on the Schedules C attached to
his 1990 and 1991 Federal inconme tax returns petitioner reported

only mnimal anounts of inconme and cl ained | arger deductions
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resulting in net |osses. Based upon this record, we do not find
petitioner’s 1990 and 1991 Federal inconme tax returns convincing
evi dence that petitioner’s inport/export activity constituted an
active trade or business.

Petitioner has convinced us that he wanted to enter the
i nport/export business during the years in issue. He had at
| east one plan, and he tried to get a start. But his own
evi dence convi nces us that he never bought, manufactured, or sold
a product or otherwi se was able to get his plan into operation.
We hold that petitioners are not entitled to cl ai ned
deductions for Schedul e C expenses for 1992 and 1993.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for respondent.




