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P and Hfiled joint returns for 1982, 1983, 1984,
1988, and 1989. Adjustnents to partnership deductions
and NOL deductions resulted in tax deficiencies for
1982, 1983, and 1984. The partnershi p deductions are
attributable to Hs partnership. The NCL deductions
are attributable to P s property. P and H reported
taxes due on their joint returns for 1988 and 1989;
however, they failed to pay those ambunts. After P and
H were separated, P filed a request for relief under
sec. 6015, I.R C., with respect to her joint and
several tax liabilities for 1982, 1983, 1984, 1988, and
1989.

Held: P is not entitled to relief under sec.
6015(b), I.R C, for 1982, 1983, and 1984 because the
NOL deductions are P's tax itens and because she has
not established that in signing the returns she had no
reason to know that there were understatenents

attributable to Hs partnership deducti ons.
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Held, further, Pis entitled to relief under sec.
6015(c), I.R C, to the extent the deficiencies for
1982, 1983, and 1984 are allocable to H under sec.
6015(d), |I.R C.  For purposes of applying sec. 6015(d),
|. R C, itens are generally allocated as if P and H had
filed separate returns. Thus, deficiencies resulting
fromH s erroneous partnershi p deductions are generally
allocated to H and deficiencies resulting fromP s
erroneous NOL deductions are generally allocable to P
See sec. 6015(d)(3)(A), I.R C.  However, pursuant to
sec. 6015(d)(3)(B), I.R C., an itemotherw se allocable
to an individual shall be allocated to the other
individual filing the joint return to the extent the
itemgave rise to a tax benefit to the other
individual. As a result, Pis relieved of liability
for deficiencies attributable to H s erroneous
partnershi p deductions except for the portion, if any,
that offsets her inconme. Likewise, Pis |liable for
deficiencies attributable to her erroneous NCL
deductions to the extent they offset her incone, and
she is relieved of liability for any remaining portion
of the deficiencies attributable to the NOL that
offsets H s incone.

Held, further, Pis not entitled to relief under
sec. 6015(f), I.R C., for the remaining portions of the
deficiencies for 1982, 1983, and 1984.

Held, further, Pis not entitled to relief under
sec. 6015(b), (c), or (f), I.R C, for the underpay-
ments of tax in 1988 and 1989.

Sandra G Scott, for petitioner

Thomas M Rohall, for respondent.

RUVWE, Judge: The issue for decision is whether petitioner
is entitled to relief fromjoint and several liability under

section 6015(b), (c), or (f)! for her 1982, 1983, 1984, 1988, and

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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1989 incone tax liabilities. Those tax liabilities, which
i nclude deficiencies, interest, penalties, and underpaynents, are

as foll ows:

Year Liability
1982 $216, 040. 49
1983 154, 412. 96
1984 21,181. 26
1988 2,496. 38
1989 3, 598. 37

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Kentfield, California.

Petitioner was born in Germany. Wile in Germany,
petitioner conpleted the equival ent of a ninth-grade education.
She has never taken any business or tax classes. Her native
| anguage i s not English.

In February 1967, petitioner married Donald K. Hopkins.
Petitioner and M. Hopkins were separated on February 1, 1989,
and subsequently divorced. M. Hopkins was an airline pilot
during the rel evant periods, and he earned a substantial salary.

Petitioner did not work outside her honme during her marriage.

Y(...continued)
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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Petitioner has resided in a house |ocated at 111 Diablo
Drive, Kentfield, California, since 1967. Petitioner was the
sol e owner of the house during the tax years at issue.?

Petitioner filed joint inconme tax returns with M. Hopkins
from 1978 to 1997.% They reported M. Hopkins's wages of
$141, 683, $166, 906, and $162,654 as inconme on their joint returns
for 1982, 1983, and 1984, respectively. They reported incone
froma State tax refund of $5,039 on their joint return for 1982.
The refund matches the anpbunt of State incone taxes wi thheld from
M. Hopkins’s wages for 1981. They reported interest inconme of
$8, 148, $5,192, and $2, 107 on their joint returns for 1982, 1983,
and 1984, respectively. The evidence does not show who owned the
princi pal that generated the interest. Petitioner and M.
Hopki ns reported ordi nary income of $68,452 from San Sierra
| nvest nent #11 on their joint return for 1983. The evidence does
not show who owned the partnership interest. They reported
ordinary incone of $2,751 from ECC Leveraged Drilling on their

joint return for 1984. The evidence does not show who owned the

2The real property located at 111 Diablo Drive consists of
two parcels. Petitioner and M. Hopkins acquired parcel 1 in
1967. On Apr. 2, 1973, M. Hopkins quitclained his interest in
parcel 1, which included the house, to petitioner. Petitioner is
still the sole owner of parcel 1. Parcel 2 has been held by
petitioner and M. Hopkins as joint tenants since it was acquired
in 1973.

3On the joint returns for 1980 through 1984, petitioner’s
occupation is listed as “investor”.
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interest in this entity. They reported a $951 section 1231 gain
from Shelter Associates Ill on their joint return for 1984.4

Petitioner and M. Hopkins's reported incone for 1980
t hrough 1984 was significantly offset by partnership |osses,® a
casualty loss, and net operating |loss (NOL) carrybacks and
carryforwards that they cl aimed as deducti ons.

Petitioner and M. Hopkins clained deductions on their joint
returns for 1982 and 1983 which related to Far West Drilling
partnership.® The Far West Drilling partnership deductions were
attributable to M. Hopkins's investnent in that partnership.

The deductions related to the Far West Drilling partnership were
erroneous. Petitioner and M. Hopkins signed a closing agreenent
under section 7121 in which they agreed to adjustnents to the Far

West Drilling partnership deductions. In a separate opinion,

Hopkins v. Conm ssioner, 120 T.C. ___ (2003), we held that

“A Schedul e K-1, Partner’s Share of Inconme, Credits,
Deductions, etc., for 1984 reports petitioner as a partner in
Shel ter Associates I11.

SPetitioner and M. Hopkins deducted substantial |osses from
vari ous partnership activities on their 1980, 1982, and 1983
joint inconme tax returns: The first page of each of the 1980,
1982, and 1983 joint returns showed | osses on Schedul e E
Suppl enental I ncome and Loss, of $119, 408, $88, 383, and $26, 844,
respectively. The partnership activities included Circle T
Raci ng Stable, Shelter Associates Ill, San Sierra |Investnent #11,
ECC Leveraged Drilling #3, and Far West Drilling.

5They claimed a | oss deduction of $83,402 on their joint
return for 1982. They clainmed a | oss deduction of $91,086 and a
depl eti on deduction of $2,126 on their joint return for 1983.
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petitioner is not precluded by the closing agreenent, which was
entered into before the enactnment of section 6015, or the
doctrines of res judicata and coll ateral estoppel fromclaimng
relief under section 6015 wth respect to the tax liabilities
attributable to the disall owance of deductions related to the Far
West Drilling partnership.

Petitioner and M. Hopkins reported a casualty | oss of
$280, 661 on their joint return for 1981. The casualty | oss was
attributable to a nudslide that destroyed petitioner’s house.
Petitioner and M. Hopkins erroneously claimed NOL carryforward
deductions for 1982 and 1984 which were attributable to the
casualty loss. Petitioner agrees that the erroneous 1982 and
1984 NOL carryforward deductions are her itens.

Respondent assessed deficiencies in petitioner and M.
Hopki ns’s taxes for 1982, 1983, and 1984. Those defi ciencies
were attributable to the disallowance of the Far West Drilling
partnershi p deductions and the disall owance of the NCL
carryforward deductions that petitioner and M. Hopkins clained

on their joint returns for 1982, 1983, and 1984.°

'Petitioner and M. Hopkins's tax liability for 1982 is
attributable to adjustnments to the NOL carryforward deduction
resulting fromthe casualty |l oss and the Far West Drilling
partnership deduction for that year. The tax liability for 1983
is attributable solely to the Far West Drilling adjustnments for
that year. The tax liability for 1984 arises solely fromthe
di sal | owance of the NOL carryforward deduction for that year.
Those deficiencies are not in issue.
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Petitioner and M. Hopkins reported, but did not pay, taxes
due of $1,571 and $3,326 on their joint incone tax returns for
1988 and 1989, respectively. Respondent assessed those anounts.

On May 24, 1999, petitioner filed with respondent a Form
8857, Request for Innocent Spouse Relief, with respect to her
1982, 1983, 1984, 1988, and 1989 joint tax liabilities. On
January 8, 2001, petitioner filed a petition for relief from
joint and several liability with this Court. At the tine the
petition was filed, respondent had not nmade a determ nation with
respect to petitioner’s request.?

OPI NI ON

A. Tax Liabilities for 1982, 1983, and 1984

Petitioner clains that she is entitled to relief fromjoint
and several liability under section 6015(b), (c), or (f) for the
tax liabilities attributable to the disallowance of the Far West
Drilling partnership deductions and the disall owance of the NOL

carryforward deductions for 1982, 1983, and 1984.

8Pursuant to sec. 6015(e)(1)(A), a petition may be filed
with this Court after the passage of 6 nonths fromthe date the
t axpayer elected sec. 6015 relief if the Conm ssioner has nmade no
determ nation regarding the el ection.



1. Section 6015(b)

To qualify for relief under section 6015(b)(1), the electing
spouse nmust establish, inter alia, that: (A Ajoint return has
been made for a taxable year; (B) there is an understatenent of
tax on the return which is attributable to the erroneous itens of
t he nonel ecting spouse; (C) in signing the return, the electing
spouse did not know, and had no reason to know, that there was
such an understatenent; and (D) taking into account all the facts
and circunstances, it is inequitable to hold the electing spouse
liable for the deficiency in tax for the taxable year

attributable to the understatenent. See Alt v. Conmni ssioner, 119

T.C. 306, 313 (2002).

Petitioner is not entitled to relief under section 6015(b)
Wi th respect to the understatenments attributable to the
di sal l oned NCL carryforward deductions. Those itens are
attributable to the residence at 111 Di ablo Drive, which she
owned. Petitioner agrees that the casualty | oss and the NOL
carryforward deductions are her tax itenms for purposes of section
6015(b). Petitioner cannot be granted relief under section
6015(b) for understatenents that are attributable to her own
erroneous itens. See sec. 6015(b)(1).

The Far West Drilling partnership deductions are M.
Hopkins's tax items. Wth respect to those deducti ons,

petitioner bears the burden of proving that in signing the joint
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returns she had no reason to know that there were understatenents
attributable to those itens. See sec. 6015(b)(1)(C; Mra v.

Comm ssioner, 117 T.C 279, 285 (2001). An individual has reason

to know of the understatenment if a reasonably prudent taxpayer in
her position at the tine she signed the return could be expected
to know that the return contained the understatenent. See Price

v. Comm ssioner, 887 F.2d 959, 965 (9th G r. 1989); Mira v.

Conmi ssi oner, supra at 287.

Petitioner clains that in signing the returns she had no
reason to know of the understatenents on the returns because she
was unaware of M. Hopkins’s investnents in Far West Drilling and
the other partnerships. Petitioner’s testinony at trial did not
convince us that she was unaware that those investnents were nade
or that M. Hopkins conceal ed his investnents from her.?®
Further, even a cursory review of the joint returns for 1980,
1982, and 1983 would reveal that there were investnents in
partnerships for those years and that |arge partnership
deductions were clainmed. The partnership deductions
substantially reduced petitioner and M. Hopkins's tax

liabilities for those years and, together with other deductions,

°Petitioner’s testinobny suggests that none of the
partnership investnents reported on the joint returns were her
own. However, a Schedule K-1 for Shelter Associates IlIl lists
petitioner as a partner in that entity in 1984.
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reduced their reported tax liabilities to zero.® The |osses
fromthe partnership activities for 1982 and 1983 were largely
attributable to the Far West Drilling deductions. The joint
return for 1982 showed a Far West Drilling partnership deduction
of $83,402. The joint return for 1983 showed a Far West Drilling
partnershi p deduction of $91,086 and a depl eti on deduction of
$2,126. Those anmounts far exceeded ot her partnershi p deductions
which were clained in the joint returns.

Petitioner, at the very |east, understood the general
concepts of Federal incone taxation,!! and she denonstrated to us
no discernible difficulty in understandi ng English. Petitioner
was involved in the audit process with respect to the 1982 and
1983 joint returns. At sone point during the Internal Revenue
Service (IRS) audit of those returns, petitioner and M. Hopkins
were represented by John E. Lahart.!? M. Lahart spoke with

petitioner on nore than one occasion, and he testified that she

PHowever, in prior years, petitioner and M. Hopkins
reported relatively large tax liabilities, $24,229 in 1978 and
$22,684 in 1979, but reported insignificant partnership
deducti ons.

B1An i ndividual cannot rely solely on ignorance of the
attendant tax or |egal consequences of an itemgiving rise to a
deficiency to satisfy his or her burden under sec. 6015(b)(1)(C
See Price v. Conmm ssioner, 887 F.2d 959, 964 (9th G r. 1989).

2Petiti oner and M. Hopkins signed a Form 2848, Power of
Attorney and Decl aration of Representative, dated Sept. 22, 1988,
in which they appointed M. Lahart to represent them before the
I nt ernal Revenue Service (IRS)
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did not appear confused about the subject matter that was being
di scussed and that she did not appear to have a problemwth
English. Petitioner subsequently hired David M Hell man to
represent her and M. Hopkins in prior Tax Court litigation
concerning the disall owance of the NOLs related to the casualty
| oss.® Petitioner, M. Hopkins, their tax return preparer, and
M. Hellman had a face-to-face neeting to discuss the issues
involved in that case. 1In an Cctober 25, 1990, letter to
respondent’s counsel in that case, M. Hellman represented that
“The records concerning the 1980 investnent in San Sierra
| nvest nent #l1 apparently were lost in the nmud slide. Ms.
Hopki ns recalls a 1980 paynent to them of approxi mtely $40, 000.”
Also, in a May 17, 1990, letter to this Court, he represented
that “Fromwhat | understand prelimnarily upon brief discussions
with Ms. Hopkins, it appears the position taken on their incone
tax returns for the years in question was a correct position.”
Petitioner was actively involved in the prior Tax Court
litigation concerning the disallowance of the NOLs related to the

casualty loss. She was the only person other than her expert to

B3Respondent issued notices of deficiency to petitioner and
M. Hopkins for their 1978, 1979, 1981, and 1982 taxable years on
the basis of the disallowance of the NOLs related to the casualty
| oss that they had clainmed on their joint return for 1981.
Petitioner and M. Hopkins filed a petition with the Tax Court,
and the matter went to trial. During the trial, the parties
agreed to settle the case. That case did not involve a claimfor
relief fromjoint and several liability.
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testify on her behalf in that proceeding. Al so, she was the
person who dealt with the insurance conpany after it initially
deni ed coverage for the | oss of her house in 1982,

The record reflects that petitioner dealt wth third parties
with respect to her famly's financial, tax, and |legal matters.
For exanpl e, respondent’s revenue officer who was assigned to the
collection of the income tax liabilities of petitioner and M.
Hopkins testified that, except for one occasion, he dealt al nost
exclusively with petitioner. Wen he would request information
or a response frompetitioner and M. Hopkins, it was al ways
petitioner who woul d respond.

Petitioner performed nunmerous financial functions wthin her
famly, exercised considerable discretion, and was ultimtely
responsible for the famly’'s principal asset, the house at 111
Di abl o Drive. She spent considerable sunms in renodeling the
house before 1982 and in rebuilding the house after the nudslide
in 1982.1* Petitioner directed the renodeling and rebuil ding.

She hired contractors, and she paid those individuals by check or
in cash.

G ven the size of the partnership deductions, the change in
petitioner and M. Hopkins’s reported taxes in 1980, 1982, and

1983, and petitioner’s involvenment in the famly’'s financi al

4The rebuilt residence included four bedroons and four
bat hs and occupi ed 4,976 square feet with a four-car, 920-square-
foot carport.
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affairs, we believe that she, as a reasonably prudent taxpayer,
shoul d have at |east nmade inquiries concerning the |arge
partnership deductions. “‘Tax returns setting forth |arge
deductions, such as tax shelter | osses offsetting incone from
ot her sources and substantially reducing or elimnating the
couple’s tax liability, generally put a taxpayer on notice that

there may be an understatenent of tax liability.”” Mra v.

Commi ssioner, 117 T.C. at 289 (quoting Haynman v. Conm Ssi oner,
992 F.2d 1256, 1262 (2d G r. 1993), affg. T.C. Meno. 1992-228).
We are not convinced that M. Hopkins exercised such
dom nance over petitioner that she could not question the
reporting of significant deductions. Petitioner has failed to
establish that she did not have reason to know of the
understatenents attributable to the Far West Drilling deductions
for 1982 and 1983.% Petitioner is not entitled to relief under
section 6015(b) for the tax liabilities attributable to those
itens.

2. Section 6015(c)

Under section 6015(c)(1), if an individual who has nade a
joint return for any taxable year elects the application of this
subsection, the individual’s liability for any deficiency which

is assessed with respect to the return shall not exceed the

5petiti oner and M. Hopkins have maintained close ties to
one another. He still uses a portion of petitioner’s house as an
office, and he al so perfornms mai ntenance services.
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portion of the deficiency properly allocable to the individual
under section 6015(d).® The purpose of section 6015(c) is to
allocate the tax liability between the individuals who filed a
joint return in approximately the sane way it woul d have been had
the individuals filed separately.

An individual shall be eligible to elect the application of
section 6015(c) only if: (1) At the tinme the electionis filed,
the electing individual is no longer married to, or is legally
separated from the other individual who filed the joint return;
or (2) the electing individual was not a nenber of the sane
househol d as the other individual at any tinme during the 12-nonth
period ending on the date the election is filed. Sec.
6015(c)(3) (A (i). Respondent concedes that petitioner has net
the requirenents of section 6015(c)(3)(A(i).

Pursuant to section 6015(c)(3)(B), an el ection under section

6015(c) for any taxable year may be nmade at any tine after a

18Sec. 6015(c) (1) provides:

SEC. 6015(c). Procedures To Limt Liability for
Taxpayers No Longer Married or Taxpayers Legally
Separated or Not Living Toget her.

(1) In general.--Except as provided in this
subsection, if an individual who has made a joint
return for any taxable year elects the application
of this subsection, the individual’s liability for
any deficiency which is assessed with respect to
the return shall not exceed the portion of such
deficiency properly allocable to the individual
under subsection (d).
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deficiency for such year is asserted but not |later than 2 years
after the date on which the Secretary has begun collection
activities wth respect to the individual nmeking the el ection.
The applicable 2-year election period shall not expire before the
date that is 2 years after the first collection activity taken by
the IRS after the date of enactnent. Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3201(9g)(2), 112 Stat. 740. Petitioner elected relief on May 24,
1999, within the specified period.

a. Allocation of the Itens Making Up the Deficiency

Section 6015(c) (1) provides that the allocation of a
deficiency should be nmade as provided in section 6015(d). Under
section 6015(d)(1), the portion of any deficiency on a joint
return allocated to an individual shall be the anmount which bears
the same ratio to such deficiency as the net anmount of itens
taken into account in conmputing the deficiency and allocable to
t he individual under section 6015(d)(3) bears to the net anount

of all itens taken into account in conputing the deficiency.?’

7Sec. 6015(d) (1) provides:

SEC. 6015(d). Allocation of Deficiency.--For
pur poses of subsection (c)--

(1) 1In general.--The portion of any
deficiency on a joint return allocated to an
i ndi vi dual shall be the anount which bears the
sanme ratio to such deficiency as the net anmount of
itenms taken into account in conputing the
(continued. . .)
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Each i ndividual who el ects the application of section 6015(c)
shal | have the burden of proof with respect to establishing the
portion of any deficiency allocable to such individual. Sec.
6015(c) (2).

Respondent argues that a portion of the Far West Drilling
deductions is attributable to petitioner. He relies upon
petitioner’s testinony in a prior Tax Court case that did not
concern petitioner’s or M. Hopkins's investnents in

partnerships. Petitioner testified under cross-exam nation in

t hat case:
Q Isn’t it a fact, Ms. Hopkins, that during 1980
you invested noney into Far West Drilling?
A Yes.

Q And wasn’t that at |east $22,000?

A Yes.
In the instant case, petitioner testified that she m sunderstood
t he question; that she understood the question to refer to both
her and M. Hopkins; and that she personally invested nothing in
Far West Drilling. Petitioner’s testinony is supported by
correspondence from Far West Drilling and a note that M. Hopkins
signed in favor of the partnership, which indicates that M.

Hopki ns invested in Far West Drilling. The record al so contains

(... continued)
deficiency and allocable to the individual under
paragraph (3) bears to the net anmount of all itens
taken into account in conputing the deficiency.
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a Schedule K-1, Partner’s Share of Inconme, Credits, Deductions,
etc., for 1985, which reports M. Hopkins as a partner in Far
West Drilling. We find that the Far West Drilling deductions are
M. Hopkins's itens.

On brief, respondent argues that “Petitioner is not entitled
torelief under 1.R C. 8§ 6015(c) for the disallowed casualty
| osses due to the fact that petitioner owned the residence.
Thus, the deficiencies arising fromthe disallowed casualty
| osses were due to her own itemand she remains liable.”

Section 6015(c) requires an allocation of the itens giving
rise to a deficiency to be nade under section 6015(d)(3).
Cenerally, any itemagiving rise to a deficiency on a joint return
shall be allocated to individuals filing the return in the sane
manner as it woul d have been allocated if the individuals had
filed separate returns for the taxable year. Sec.

6015(d) (3)(A).*® However, section 6015(d)(3)(B) provides an

18Sec. 6015(d)(3) provides in part:

SEC. 6015(d). Allocation of Deficiency.--For
pur poses of subsection (c)--

* * * * * * *

(3) Allocation of itens giving rise to the
defici ency. --For purposes of this subsection--

(A) In general.--Except as provided in
paragraphs (4) and (5), any itemgiving rise
to a deficiency on a joint return shall be
allocated to individuals filing the return in
(continued. . .)
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exception to this general rule where the other individual
receives a tax benefit fromthe itemgiving rise to a deficiency.
Section 6015(d) (3)(B) provides:
(B) Exception where other spouse benefits.--Under

rules prescribed by the Secretary, an item otherw se

all ocable to an individual under subparagraph (A shall

be allocated to the other individual filing the joint

return to the extent the itemgave rise to a tax

benefit on the joint return to the other individual.

Section 6015(d)(3)(B) provides an alternative nethod of
allocating itens giving rise to a deficiency between the
individuals filing a joint return, regardless of whether the
items woul d otherw se be allocable to one individual. Its
purpose is to allocate liability between the individuals who
filed a joint return on the basis of the extent to which each
i ndi vidual received the tax benefit of an erroneous deducti on.
The | anguage of section 6015(d)(3)(B) does not |imt its
application to only one of the individuals who filed a joint
return. It does not refer to itens of a “requesting” or
“electing” individual or to itens of a “nonrequesting” or
“nonel ecting” individual. It uses the terns “an individual” and
“the other individual filing the joint return”. Section

6015(d) (3)(B) requires an all ocation between individuals who

filed a joint return no matter who is requesting or electing

18( ... continued)
t he same nmanner as it woul d have been
allocated if the individuals had filed
separate returns for the taxable year
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relief. Indeed, under section 6015(c), either or both of the
i ndividuals who filed a joint return may elect relief.?®

The Senate report discussing the allocation rule in section
6015(d)(3)(B) states: “ltens of |oss or deduction are all ocated
to a spouse only to the extent that inconme attributable to the
spouse was offset by the deduction or loss. Any renainder is
allocated to the other spouse.” S. Rept. 105-174, at 57 (1998),
1998-3 C. B. 537, 593. The conference report |ikew se states:

I f the deficiency arises as a result of the denial of

an itemof deduction * * * the anmount of the

deficiency allocated to the spouse to whomthe item of

deduction * * * is allocated is limted to the anount

of inconme * * * allocated to such spouse that was

of fset by the deduction * * *. The remai nder of the

liability is allocated to the other spouse to reflect

the fact that income * * * allocated to that spouse was

originally offset by a portion of the disallowed

deduction * * * [H Conf. Rept. 105-599, at 252

(1998), 1998-3 C.B. 747, 1006.]

See Mora v. Conm ssioner, 117 T.C at 293. The exanples in the

Senate and conference reports illustrate the application of
section 6015(d)(3)(B) and divide the liability for a deficiency
in proportion to the anmount of income offset for each individual.

S. Rept. 105-174, supra at 58, 1998-3 C.B. at 594; H Conf. Rept.

The final regul ations issued under sec. 6015 provide that
“Relief may be available to both spouses filing the joint return
if each spouse is eligible for and el ects the application” of
sec. 6015(c). Sec. 1.6015-3(a), lIncone Tax Regs. However, only
a requesting spouse may receive relief under sec. 6015(c); a
spouse who does not also elect relief under sec. 6015(c) remnains
liable for the entire anmount of the deficiency. Sec. 1.6015-
3(d)(1)(ii), Income Tax Regs.
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105- 599, supra at 252-253, 1998-3 C.B. at 1006-1007. The
foll ow ng exanples are provided in the conference report:

For exanple, a married couple files a joint return
with wage i ncone of $100,000 allocable to the wife and
$30, 000 of self enploynment inconme allocable to the
husband. On exami nation, a $20, 000 deduction all ocated
to the husband is disallowed, resulting in a deficiency
of $5,600. Under the provision, the liability is
all ocated in proportion to the itens giving rise to the
deficiency. Since the only itemgiving rise to the
deficiency is allocable to the husband, and because he
reported sufficient income to offset the item of
deduction, the entire deficiency is allocated to the
husband and the wife has no liability with regard to
the deficiency, regardless of the ability of the IRS to
coll ect the deficiency fromthe husband.

If the joint return had shown only $15, 000
(i nstead of $30,000) of self enploynment incone for the
husband, the inconme offset limtation rule discussed
above would apply. In this case, the disallowed $20, 000
deduction entirely offsets the $15,000 of incone of the
husband, and $5, 000 rerai ns. This remnai ni ng $5, 000 of
t he disall owed deduction offsets incone of the wfe.
The liability for the deficiency is therefore divided
in proportion to the amobunt of inconme offset for each
spouse. In this exanple, the husband is liable for 3/4
of the deficiency (%$4,200), and the wife is liable for
the remaining 1/4 ($1,400). [H Conf. Rept. 105-599,
supra at 252-253, 1998-3 C. B. at 1006-1007.]

The allocation in the above exanple is made without reference to

whet her the husband, the wife, or both elect relief under section

6015(c).



- 21 -
On July 18, 2002, the Conmm ssioner published final
regul ati ons under section 6015.2° Section 1.6015-3(d)(2), |ncone
Tax Regs., of the final regulations provides in part:
(2) Allocation of erroneous itenms. For purposes
of allocating a deficiency under this section,
erroneous itens are generally allocated to the spouses

as if separate returns were filed, subject to the
foll owi ng four exceptions:

(1) Benefit on the return.--An erroneous
itemthat would otherwi se be allocated to the
nonr equesti ng spouse is allocated to the
requesti ng spouse to the extent that the
requesti ng spouse received a tax benefit on the
joint return.

Wil e the above-quoted portion of the regul ati ons does not
specifically address the situation at issue, where an erroneous
item of deduction of the electing individual offsets incone of
the nonel ecting individual, it does not purport to preclude
application of section 6015(d)(3)(B) to that situation.

| ndeed, the final regul ations provide an exanpl e which
supports our application of the alternative allocation nmethod in
section 6015(d)(3)(B). 1In section 1.6015-3(d)(5), Exanple (5),
| ncone Tax Regs., both individuals who filed a joint return el ect
relief under section 6015(c). The erroneous deduction is

initially Hs item however, in the exanple, only a portion of

20These regul ations are applicable for all elections or
requests for relief filed on or after July 18, 2002. Washi ngton
v. Comm ssioner, 120 T.C 137, 154 n.9 (2003); sec. 1.6015-9,
| ncone Tax Regs. Petitioner’s election was filed on May 24,
1999, before the effective date of the regul ations.
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H s deduction is used to offset Hs incone; the remaining portion
offsets Ws incone. The exanple [imts Ws liability to the
portion of the deficiency attributable to her inconme offset.
However, with respect to H, the regulations conclude that H's
el ection to be relieved of the portion of the deficiency
attributable to Ws incone offset “would be invalid because H had
actual know edge of the erroneous itens.”?t |f the fina
regul ations were intended to |limt application of section

6015(d) (3)(B) to erroneous deductions of a nonrequesting spouse,

21Sec. 1.6015-3(d)(5), Exanple (5), Income Tax Regs.,
provi des:

Exanpl e (5). Requesting spouse receives a benefit
on the joint return fromthe nonrequesting spouse’s
erroneous item (i) In 2001, H reports gross inconme of
$4, 000 from his business on Schedule C, and Wreports
$50, 000 of wage incone. On their 2001 joint Federal
incone tax return, H deducts $20, 000 of business
expenses resulting in a net loss fromhis business of
$16,000. H and Wdivorce in Septenber 2002, and on My
22, 2003, a $5,200 deficiency is assessed with respect
to their 2001 joint return. Welects to allocate the
deficiency. The deficiency on the joint return results
froma disall owance of all of Hs $20,000 of
deduct i ons.

(ii) Since Hused only $4,000 of the disallowed
deductions to offset gross incone fromhis business, W
benefitted fromthe other $16,000 of the disall owed
deductions used to offset her wage incone. Therefore,
$4, 000 of the disallowed deductions are allocable to H
and $16, 000 of the disall owed deductions are all ocabl e
to W Ws liability is limted to $4,160 (4/5 of
$5,200). If Halso elected to allocate the deficiency,
Hs election to allocate the $4,160 of the deficiency
to Wwould be invalid because H had actual know edge of
the erroneous itens. [Enphasis added.]
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as respondent argues, the regulations could have sinply said
t hat .

But Exanple (5) of the final regulations indicates that the
alternative allocation nethod of section 6015(d)(3)(B) is applied
to both Wand H, even though the erroneous deduction is initially
Hs item This is illustrated by the fact that His denied
relief under the actual know edge exception. The actual
know edge exception contained in section 6015(c)(3)(C denies
relief only if the Comm ssioner proves that the el ecting

i ndi vi dual had actual know edge of an itemallocable to the other

i ndividual.? Thus, before the actual know edge exception can be
applied, there nust be an allocation of the itens giving rise to
a deficiency. |In Exanple (5), actual know edge woul d have no
rel evance if the erroneous deduction was an itementirely
allocable to H The exanpl e nmakes sense only if a portion of H's
itemis reallocated to Wpursuant to section 6015(d)(3)(B)

Unl ess respondent establishes that petitioner had actual
knowl edge of the itens giving rise to the deficiencies,
petitioner is entitled to relief to the extent the deficiencies

are attributable to M. Hopkins.

22The actual know edge exception contained in sec.
6015(c)(3)(C) applies only in the case of “any itemgiving rise
to a deficiency (or portion thereof) which is not allocable to
such individual under subsection (d)”.
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b. Actual Know edge Exception Does Not Apply to
Petiti oner

As previously indicated, if the Comm ssioner denonstrates
that an individual making the el ection under section 6015(c) had
“actual know edge”, at the time such individual signed the
return, of any itemgiving rise to a deficiency (or portion
thereof) which is not allocable to such individual under section
6015(d), the election under section 6015(c) will not apply to
such deficiency (or portion). Sec. 6015(c)(3)(C. The
Comm ssi oner nust prove actual know edge by a preponderance of

the evidence. Culver v. Conm ssioner, 116 T.C. 189, 196 (2001).

Actual know edge in the case of disallowed deductions consists of
“actual know edge of the factual circunstances which made the

itemunal |l owabl e as a deduction.” King v. Comm ssioner, 116 T.C.

198, 204 (2001). Actual know edge of the tax |aws or |egal
consequences of the operative facts are not required. 1d.;

Cheshire v. Comm ssioner, 115 T.C. 183, 196-197 (2000), affd. 282

F.3d 326 (5th Gr. 2002).

Respondent concedes that he has not proven actual know edge
Wth respect to the Far West Drilling adjustnents that are
allocable to M. Hopkins. Respondent makes no argunent on bri ef
Wi th respect to petitioner’s actual know edge of the NOL

carryforward deductions for 1982 and 1984 attributable to the
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casualty loss.? W hold that respondent has not proven that
petitioner had actual know edge of the factual circunstances
whi ch made the NCL carryforward and the Far West Drilling
deducti ons unal | owabl e.

c. Concl usion

We hold that petitioner is relieved of liability for
deficiencies attributable to M. Hopkins's erroneous partnership
deducti ons except for the portion, if any, of the erroneous
partnershi p deductions that offsets her inconme. W also hold
that petitioner is liable for deficiencies attributable to her
erroneous NOL deductions to the extent the NOL deductions may
have offset her inconme, and she is relieved of liability for any
portion of the deficiencies attributable to the erroneous NOL
deducti ons which offset M. Hopkins’s inconme. Mst of the incone
for the years 1982, 1983, and 1984 was M. Hopkins’s incone.
However, the record is not clear about sonme of the itens of
i ncone, such as interest. W expect the parties to resolve this

uncertainty as part of the Rule 155 conputati on.

2The NCOL deductions were disall owed because of
overstatenents of the NOL carryback and carryforward deductions
attributable to the casualty loss. A certified public accountant
prepared the joint tax returns for 1981, 1982, and 1984. He
testified that he dealt with M. Hopkins and could not recal
whet her he di scussed the tax returns with petitioner. He did not
testify regarding what petitioner did or did not know in signing
the joint returns.



3. Section 6015(f)

After we grant relief to petitioner under section 6015(c),
she may still have sone liability for portions of the
deficiencies for 1982, 1983, and 1984 that are all ocable to her
under section 6015(d). W will therefore consider her
eligibility for relief under section 6015(f). Under section
6015(f), the Secretary is authorized to grant equitable relief
where: (1) The taxpayer is not entitled to relief under section
6015(b) or (c), and (2) “taking into account all the facts and
circunstances, it is inequitable to hold the individual |iable
for any unpaid tax or any deficiency (or any portion of either)”.

See Cheshire v. Conmi ssioner, 282 F.3d at 338. W review for an

abuse of discretion the Comm ssioner’s decision not to grant

equitable relief. Butler v. Conm ssioner, 114 T.C. 276, 292

(2000) .

The Far West Drilling deductions and the overstated NCL
carryforward deductions greatly reduced petitioner and M.
Hopkins’s joint tax liabilities in 1982, 1983, and 1984. In or
about those years, considerable amounts were spent to rebuild
petitioner’s house at 111 Diablo Drive. Petitioner was, and
still is, the sole owner of that residence, and she was the
person who received the nost confort and benefit fromthe use of
that residence before and after those years. The reduced tax

liabilities for 1982, 1983, and 1984 enhanced petitioner’s
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ability to rebuild the residence. Petitioner did not present
evi dence regarding her inability to pay her reasonabl e basic
l'iving expenses, see sec. 301.6343-1(b)(4)(i), Proced. & Adm n.
Regs., or any other unique circunstances which mght lead us to
conclude that she will suffer economc hardship if, after
application of section 6015(c), she remains jointly and severally
liable for any remaining portions of the liabilities for 1982,
1983, and 1984. W hold that respondent did not abuse his
di scretion in deciding that it is not inequitable to hold
petitioner jointly and severally liable for any renaining
portions of the joint inconme tax liabilities for 1982, 1983, and
1984. Petitioner is not entitled to relief for those liabilities
under section 6015(f).

B. Under paynents in 1988 and 1989

Petitioner clains relief under section 6015(b), (c), or (f)
for her joint and several tax liabilities for 1988 and 1989.
Subsections (b) and (c) of section 6015 apply only in the case of
“an understatenent of tax” or “any deficiency” in tax and do not
apply in the case of underpaynents of taxes reported on joint tax
returns. Sec. 6015(b)(1)(B) and (c)(1); see also Block v.

Comm ssioner, 120 T.C. 62, 66 (2003); Ewing v. Conm ssioner, 118

T.C. 494, 497, 498 n.4 (2002). W hold that petitioner is not
entitled to relief under section 6015(b) or (c) for her 1988 and

1989 tax liabilities.
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In determning an individual’s entitlenent to relief under
section 6015(f) for an underpaynent, the Conm ssioner considers
t he requesti ng spouse’ s know edge, or reason to know, that the
l[itability would be unpaid at the time the return was signed, as a
factor weighing against relief. Rev. Proc. 2000-15, sec.
4.03(2)(b), 2000-1 C. B. 447, 449.

Petitioner has not shown to our satisfaction that she had no
know edge, or reason to know, that the taxes reported on the
joint returns for 1988 and 1989 would not be paid. The record
i ndi cates that she was involved in the preparation of the returns
for those years. |Indeed, the 1989 joint tax return contains an
attached Form 2688, Application for Additional Extension of Tinme
to File U.S. Individual Inconme Tax Return, dated August 14, 1990,
whi ch states:

At present we are not able to neet nore demands of the

| RS than we have already on hand. W are physically

i1l and enotionally sick. Al of us are suffering from

POST TRAUMATI C STRESS SYNDROVE.

In spite of our conditions, we are currently dealing

with the RS on a major scale: our casualty |oss

investigation. Qur hone and all of our bel ongi ngs were

destroyed by a huge nudslide. W barely escaped with

our lives. W are financially devastated. W can not

do nore.

Pl ease honor our request for an extension of this

matter until the casualty |l oss investigation is

concl uded.

Thank you! * * * [signed Marianne Hopki ns].



- 29 -

Petitioner has not established that she did not know, or had
no reason to know, that the reported tax liabilities on the 1988
and 1989 joint tax returns would be unpaid at the tine she signed
those joint tax returns. See Rev. Proc. 2000-15, sec.
4.03(1)(d), 2000-1 C. B. at 449. Petitioner has not established
that she wll suffer economc hardship if relief is not granted.
On the record before us, petitioner has not denonstrated that
respondent’s failure to grant equitable relief for the unpaid

1988 and 1989 joint tax liabilities was an abuse of discretion.

Deci sion will be

entered under Rul e 155.




