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MVEMORANDUM OPI NI ON

FCOLEY, Judge: By notice dated April 16, 1998, respondent
determ ned a $4, 355 deficiency and a $3, 266 section 6663 penalty
relating to petitioners' 1996 Federal incone tax. All section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rules

of Practice and Procedure.



At trial, petitioners failed to appear, respondent nade an
oral notion to dismss for |lack of prosecution the issues upon
whi ch petitioners bore the burden of proof, and the Court granted
respondent’'s notion. See Rule 149. Respondent concedes that
petitioners are entitled to a $2,000 deduction relating to an
| ndi vi dual Retirenent Account contribution. The remaining issue
for decision is whether petitioners are liable for a fraud
penal ty.

Backgr ound

Petitioners, husband and wife, resided in Raritan, New
Jersey, at the tine their petition was filed. During the year in
i ssue, M. Jackson received taxable income of $1,200 from Seton
Hal | University and $2,599 from Ber kel ey Col |l ege of New Jersey,
but did not give either school his correct Social Security
nunber. Petitioners failed to report this income on their 1996
Federal income tax return.

In their petition, petitioners clained that respondent had
accepted their 1996 return "as filed" and that a refund was due
to them Petitioners included with their petition a purported
I nternal Revenue Service (IRS) letter supporting this claim The
letter was not witten, or sent, by an I RS enpl oyee.

Di scussi on

Respondent determ ned that petitioners are liable, pursuant

to section 6663, for a fraud penalty. Respondent nust establish
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by clear and convincing evidence that, for the year in issue, an

under paynment of tax exists and that sonme portion of the

under paynent is due to fraud. See Petzoldt v. Conm ssioner, 92
T.C. 661, 699 (1989). A taxpayer's attenpts to conceal incone,
m slead the IRS, or prevent the collection of inconme tax may
establish the requisite fraudulent intent. See Row ee v.

Comm ssioner, 80 T.C 1111, 1123 (1983).

Respondent has established that, for the year in issue, the
under paynent of tax was attributable to M. Jackson's fraud. M.
Jackson received but failed to report on petitioners' 1996 tax
return, $3,799 of taxable inconme, resulting in an underpaynent of
tax. M. Jackson attenpted to prevent the IRS fromcollecting
his inconme tax liability on this unreported income by providing
i ncorrect social security nunbers to his enployers. See Hand v.

Comm ssioner, T.C Meno. 1982-457 (holding that the use of false

soci al security nunbers is evidence of fraudulent intent). |In
addition, M. Jackson persisted in his attenpt to conceal incone
by submtting to respondent and the Court a counterfeit letter.
Accordingly, M. Jackson is liable for the fraud penalty.
Respondent, however, has not established that Ms. Jackson acted
with fraudulent intent. Accordingly, Ms. Jackson is not |iable
for the fraud penalty. See sec. 6663(c).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




