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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON



COUVI LLI ON, Special Trial Judge: These consolidated cases

were heard pursuant to section 7443A(b)(3)1 and Rul es 180, 181,
and 182.

Respondent determ ned a deficiency of $2,775 in the 1994
Federal inconme tax of petitioner Irv C Jaffe (M. Jaffe) and a
deficiency of $3,431 in the 1994 Federal inconme tax of petitioner
Arlene K Jaffe (Ms. Jaffe). 1In an answer to M. Jaffe's
petition, respondent asserted an increased deficiency for
unreported dividend income of $11,497.31 from a noney narket
account held jointly by M. Jaffe and Ms. Jaffe. Respondent al so
asserted, in an answer to Ms. Jaffe's petition, an increased
deficiency for unreported dividend i ncome of $15,543 fromthe
sane noney nmarket account.

The issues for decision are: (1) Wether $18,500 received
by Ms. Jaffe during 1994 constitutes alinony or separate
mai nt enance paynents includable in her incone under section 71
and deductible by M. Jaffe under section 215, and (2) what
portion of the dividend income fromthe jointly owned noney
mar ket account for 1994 is includable in the respective gross

income of M. Jaffe and Ms. Jaffe.

FI NDI NGS OF FACT

1 Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



Sonme of the facts were stipulated. Those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the time M. Jaffe's petition was filed, his |egal
resi dence was Bal a Cynwyd, Pennsylvania. At the tine Ms. Jaffe's
petition was filed, her |egal residence was Narberth,

Pennsyl vani a.

M. Jaffe and Ms. Jaffe were married on May 7, 1961. They
had two children, both of whomare adults. M. Jaffe is a
certified public accountant and is the nane partner in an
accounting firm He has practiced public accounting for at | east
30 years. In his practice, he has prepared i nconme tax returns
for clients. For several years, M. Jaffe has taught courses as
an adjunct professor in managerial and tax accounting at several
col | eges and universities, including Tenple University, Penn
State University, La Salle, and Drexel University. M. Jaffe has
a bachel or's degree in education and taught at a junior high
school from 1960 to 1963. After that, she engaged herself as a
homemeker, raising the children. She returned to work in 1977,
wor ki ng 20 hours per week at a gift shop.

On Cctober 9, 1991, Ms. Jaffe filed suit for divorce against
M. Jaffe in the Court of Common Pl eas of Mntgonery County,
Pennsyl vani a (Court of Comon Pleas). On February 26, 1992, the

Donestic Rel ations Court of Montgonery County, Pennsylvania



(Donestic Relations Court), issued an order that M. Jaffe pay
Ms. Jaffe $250 per week alinony pendente lite. On June 4, 1992,
the Donestic Relations Court anended that order to provide that
M. Jaffe pay Ms. Jaffe $900 per week alinony pendente lite
retroactive to October 22, 1991. On Septenber 4, 1992, the Court
of Common Pl eas vacated the order of June 4, 1992, and issued an

"agreed order" that provided, in pertinent part:

WHEREAS, the parties have a Vanguard Account,
account #9841402936, ("Vanguard Account") [ Vanguard
Account] titled in both nanes as tenants by entireties,
wi th an approxi nate bal ance of $542,347.95 as of Apri
9, 1992,

NOW THEREFORE, the parties, through their
respective attorneys, Charles C. Shainberg, Esquire,
for Defendant [M. Jaffe], and Nancy Akbari, Esquire,
for Plaintiff [Ms. Jaffe], do hereby STIPULATE and
AGREE t hat :

1. Ef fective August 3, 1992, Plaintiff shall be
permtted to withdraw up to Five Hundred Dol |l ars ($500)
per week fromthe Vanguard Account. O this anmount,
the anobunt which is ultimately determ ned to be payabl e
as alinony pendente lite, will be credited against
Defendant's share at equitable distribution. Defendant
shal | be responsible for incone taxes due on the anount
which is ultimtely adjudicated to have been his
al i mony pendente lite obligation. As this paynent
shall be made directly fromthe account established
pursuant to paragraph 4 hereof, no paynents shall be
payabl e through the Donestic Rel ations Secti on.

O her provisions of the agreed order allowed both M. and Ms.
Jaffe to make wi thdrawal s out of the Vanguard account for nmatters

unrelated to this litigation, such as, for exanple, paynent of



their attorneys, paynent of the Jaffes' 1991 incone taxes, and
i nsurance, property taxes, and maintenance of the marital hone.
The agreed order was signed by the attorneys for M. Jaffe, M.
Jaffe, and by the judge. At sone point, the date of which is not
evident fromthe record, it devel oped that there were no funds in
t he Vanguard account No. 9841402936 described in the agreed order
because M. Jaffe had surreptitiously closed the account. M.
Jaffe instituted contenpt proceedi ngs against M. Jaffe, and,
after a period of incarceration of M. Jaffe, the funds were
restored. On May 6, 1993, the restored funds were placed in
anot her noney market reserve account with Vanguard, in the nanes
of M. Jaffe and Ms. Jaffe but with their respective attorneys as
escrow agents. That account bore the nunber 09886709322.2 As of
January 31, 1993, that account had a bal ance of $495, 157. 70.
Pursuant to the agreed order, Ms. Jaffe made w thdrawal s out of
t he af oresai d Vanguard noney narket reserve account, including,
during 1994, the anount of $18,500, which is at issue in this
case.

The Vanguard account was owned by M. Jaffe and Ms. Jaffe as

tenants by the entirety.

2 No evidence was offered to establish whether the cl osed
Vanguard account No. 9841402936 was al so a noney narket reserve
account .
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On Septenber 13, 1994, the Court of Comon Pl eas issued the
foll ow ng decrees and orders:

(1) A divorce decree,

(2) An order with respect to the alinony (the alinony
order),

(3) A decree with respect to a property settlenent (the
property settlement order) between M. and Ms. Jaffe, and

(4) An opi nion.

The al i nrony order of Septenber 13, 1994, provided, in

pertinent part:

1) Ms. Jaffe's request for Alinony is DEN ED.

2) Ms. Jaffe's request for Alinony Pendente Lite is
GRANTED in part and DENIED in part.

i. The $500.00 per week that Ms. Jaffe has been
receiving pursuant to the parties agreenment effective
August 3, 1992, shall be deened an award of Alinony
Pendente Lite.

ii. Any additional request for Alinony Pendente
Lite is DEN ED.

* * * * * * *

1) Ms. Jaffe shall receive the followng marita
assets:

a. The entire Vanguard Account No.
9841402936, |ess $98, 000. 00 which is husband's
i nheritance.

As reflected in the property settlenent order, M. Jaffe and M.

Jaffe each recei ved various other retirenent and investnent



assets, contents of the marital hone, and autonobiles in their
respecti ve possession. The marital home and other real estate
hol di ngs were awarded to M. Jaffe.3

As noted earlier, Ms. Jaffe wthdrew $18,500 fromthe
Vanguard noney market reserve account during 1994. She did not
include this anount as incone on her 1994 Federal incone tax
return. M. Jaffe, on the other hand, clained an alinony
deduction of $18,500 on his 1994 Federal income tax return. The
Vanguard noney market reserve account earned $15,543.37 in
di vidends during 1994. An IRS Form 1099 was issued by Vanguard
to M. Jaffe for this amount; however, neither M. Jaffe nor M.
Jaffe included such incone on their respective returns for 1994.

In separate notices of deficiency, respondent disallowed M.
Jaffe's alinony deduction of $18,500, for the year at issue, and
i ncl uded $18,500 in alinmony income in Ms. Jaffe's gross incone

4

for that year. Addi tionally, respondent nmade a conputationa

3 The Court notes that the alinony order refers to Vanguard
account No. 9841402936. That is an apparent error because, as
noted earlier, M. Jaffe had closed that account and | ater
restored those funds to the escrowed Vanguard noney market
reserve account on May 6, 1993. The Court is satisfied that the
reference in the alinony order to the Vanguard account is to the
nmoney mar ket reserve account No. 09886709322. The identity of

t he account was not an issue at trial.

4 The Conmm ssioner may issue conflicting notices of

deficiencies, for instance, in a case where paynents nmay or may

not constitute alinony. The Conm ssioner's practice of issuing

i nconsi stent deficiency notices in order to protect the
(continued. ..)
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adjustnent to Ms. Jaffe's item zed deduction for nedical and
dent al expenses, due to the inclusion of $18,500 alinmony in her
gross incone for 1994. As noted earlier, respondent filed
answers in each case asserting increased deficiencies against M.

and Ms. Jaffe for the unreported dividend incone.

OPI NI ON

The Ali nony | ssue.

At issue here is the nature of the w thdrawal s made by M.
Jaffe during 1994 out of the jointly held account with M. Jaffe.
Amounts received as alinony or separate maintenance are
i ncludable in the recipient's gross incone under sections
61(a)(8) and 71(a) and are deductible by the payor under section
215(a) in the year paid. On the other hand, paynents
representing a property settlenent are neither deductible to the
payor nor includable in income by the recipient. See sec. 1041.

For tax purposes, the term"alinony or separate mai ntenance
paynent” is defined in section 71(b)(1) as any paynment in cash

nmeeting the following four criteria:

4(...continued)

Governnment's right to tax revenue is recogni zed as a valid
practice. See, e.g., Gerardo v. Conm ssioner, 552 F.2d 549, 555-
556 (3d Gr. 1977), affg. in part and revg. in part on another
ground T.C. Meno. 1975-341.




(A) such paynent is received by (or on behal f of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not

i ncludi ble in gross income under this section and not

al | owabl e as a deducti on under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

Thus, the subject $18,500 received by Ms. Jaffe during 1994
constitutes alinony, deductible by M. Jaffe and includable in
Ms. Jaffe's gross incone, only if all four criteria of section
71(b) (1) are net.

Respondent took the position that the $18,500 in withdrawal s
by Ms. Jaffe did not constitute alinony, and, therefore, such
anounts were not includable in her gross incone and,
correspondi ngly, were not deductible by M. Jaffe. Respondent
based this position on two grounds. First, there was no
definitive characterization of the withdrawals in the agreed
order of Septenber 4, 1992. The agreed order stated that such

anounts "ultimately determined to be payable as alinony pendente

lite will be credited against defendant's [M. Jaffe] share at
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equitable distribution". As such, respondent contends, the

w thdrawal s by Ms. Jaffe did not constitute alinony because the
agreed order does not satisfy section 71(b)(1)(A). Respondent
further argued that, although the later divorce decree did
characterize the withdrawals by Ms. Jaffe as alinony pendente
lite, the divorce decree is dated Septenber 13, 1994, and,
therefore, could not retroactively make or define the prior

w t hdrawal s as deducti bl e ali nony.

Respondent's second position was that the agreed order of
Septenber 4, 1992, provided that M. Jaffe "shall be responsible
for incone taxes due on the anmount which is ultimtely
adj udi cated to have been alinony pendente lite". Respondent
argued that this |anguage constituted a designation under section
71(b)(1)(B) that the withdrawals by Ms. Jaffe were not includable
in her gross inconme and were not deductible by M. Jaffe.

M. Jaffe's position, asserted in a pretrial nmenorandum as
well as in his testinony at trial, was that the alinony order
dat ed Septenber 13, 1994, stated unequivocally that the
w thdrawal s by Ms. Jaffe were alinony pendente lite and that
statenent alone entitled himto an alinony deduction.

Ms. Jaffe argued that the withdrawals were a division of the
marital estate and, therefore, did not constitute alinony.

The Court notes that the withdrawals by Ms. Jaffe were nade

out of the Vanguard account, which constituted marital property
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of M. Jaffe and Ms. Jaffe under Pennsylvania |law. Each party
owned an undi vi ded one-half interest in this asset. One-half of
the funds being withdrawn, therefore, constituted Ms. Jaffe's
funds. As such, this was a distribution of her own funds. That
anmount is not deenmed to be an award of alinony. Accordingly,
one-half of the $18,500 in withdrawals is not includable in M.
Jaffe's gross inconme under section 71(a), and that sane anmount is
not deductible by M. Jaffe under section 215(a).

Wth respect to the other one-half of the $18,500, the Court
rejects respondent's position that there was no definitive
characterization of the wwthdrawals in the agreed order of
Septenber 4, 1992. The alinony order of Septenber 13, 1994,
confirmed that the withdrawals were alinony pendente lite; i.e.,
that they were required for the support and nai ntenance of Ms.
Jaffe. The Septenber 13, 1994, alinony order defining the
wi t hdrawal s as alinony pendente lite, coupled with the agreed
order of Septenber 4, 1992, satisfied the requirenents of section
71(b) (1) (A

The agreed order of Septenber 4, 1992, states: "Defendant
[ M. Jaffe] shall be responsible for incone taxes due on the
anmpunt which is ultimtely adjudicated to have been his alinony

pendente |ite obligation.” Respondent takes the position that

this | anguage constitutes a designation under section 71(b)(1)(B)
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that the wthdrawals by Ms. Jaffe are not includable in her gross
i ncone and are not deductible by M. Jaffe.

Under section 71(b)(1)(B), if a divorce or separation
agreenent designates that paynents by the payor-spouse are not
deducti bl e under section 215, and that such paynents are not
i ncludable in the gross incone of the payee-spouse under section
71, such amounts are not alinony under section 71(a) and,
therefore, are not includable in the recipient's gross incone and
are not deductible by the payor. |In the case here, there was no
such designation. Although the agreed order of Septenber 4,

1992, provided that M. Jaffe "shall be responsible for incone
t axes due on the anmount which is ultimtely adjudicated to have
been his alinony pendente lite obligation”, such | anguage, in the
view of the Court, does not suffice to constitute a designation

for purposes of section 71(b)(1)(B). Cf. Estate of Goldnan v.

Commi ssioner, 112 T.C. __ (1999); Richardson v. Conm ssioner,

T.C. Meno. 1995-554, affd. 125 F.3d 551 (7th CGr. 1997). The
Court, therefore, rejects respondent's argunent that the agreed
order of Septenber 4, 1992, constituted a designation within the
purvi ew of section 71(b)(1)(B). Accordingly, as to one-half of
the withdrawal s by Ms. Jaffe during 1994, section 71(b)(1)(B)
does not apply to nmake those w t hdrawal s nondeducti bl e by the
payor - spouse nor preclude such withdrawals from being included in

the gross incone of the recipient spouse, M. Jaffe.
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The Court finds it unnecessary to pass upon the requisites
of section 71(b)(1)(C and (D) because no questions were raised
by the parties as to those provisions. It is the Court's
hol di ng, therefore, that one-half of the $18,500 withdrawn by M.
Jaffe fromthe Vanguard account during 1994 constituted alinony
under section 71(a), and, therefore, such anount is includable in
her gross income for 1994. Correspondingly, that sane anmount is
deductible by M. Jaffe under section 215(a).

The Dividend | nconme |ssue.

The dividend incone at issue arises fromthe aforenentioned
Vanguard Account. The dividend inconme earned by the Vanguard
Account from January 1, 1994, through the close of 1994 totaled
$15,543. The Vanguard G oup issued a Form 1099-DIV (Form 1099)
to "Nancy Akbari and Susan Gantman, Escrow Agents, lrv C. Jaffe
and Arlene Jaffe", for 1994, reporting $15,543.37 in ordinary
di vi dends earned on the Vanguard Account for 1994. The Form 1099
referenced M. Jaffe's taxpayer identification nunber. Neither
M. Jaffe nor Ms. Jaffe reported this incone on their respective
Federal incone tax returns for 1994. Neither petitioner disputes
t hat the Vanguard Account earned $15,543 in dividend i ncone
during 1994.

Section 61(a) provides that gross incone includes "all
i ncone from what ever source derived," unless otherw se provided.

More specifically, section 61(a)(7) provides that dividends are
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included in gross incone. A fundanental principle of tax lawis
that income is taxed to the person who earns it, when he earns it

or derives it fromproperty he owns. See Comm ssioner V.

Cul bertson, 337 U S. 733, 739-740 (1949); Lucas v. Earl, 281 U S.

111 (1930). Moreover, determ ning the ownership of property is a

question of fact. See Hang v. Comm ssioner, 95 T.C. 74, 80

(1990). The actual control over the property and the enjoynent
of profits fromsuch property are of paranobunt inportance in

establ i shing ownership. See Taylor v. Conmm ssioner, 27 T.C. 361

368 (1956), affd. 258 F.2d 89 (2d Cir. 1958).

The entire bal ance of the Vanguard Account, with the
exception of $98, 000, was awarded to Ms. Jaffe in the property
settlement order dated Septenber 13, 1994.5 Consequently, after
the date of divorce, Ms. Jaffe clearly held exclusive ownership
control, and enjoynment of the Vanguard Account, and, thus, any
i ncone earned by the account after this date is includable in her
1994 gross incone. Accordingly, the Court holds that the

di vidend i ncone earned by and paid to the Vanguard Account after

5 The $98, 000 awarded to M. Jaffe was renoved fromthe
Vanguard Account shortly after the date of divorce; thus, the
Court does not consider any dividends earned on this $98, 000
bet ween the date of divorce and the date of the funds' renova
fromthe account to be significant. Mreover, any dividends so
earned were paid to the Vanguard Account after the date of

di vorce and, thus, were under the exclusive ownership, control
and enjoynment of M. Jaffe.
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Septenber 13, 1994, i.e., $4,045.69, is includable in the gross
i ncone of Ms. Jaffe for 1994.

However, until the date of the divorce, the Vanguard
Account was owned by M. Jaffe and Ms. Jaffe as tenants by the
entirety, as noted earlier, until Septenber 13, 1994.6 Mor eover,
until the date of divorce, the Vanguard Account was narital
property subject to equitable distribution by the Court of Common

Pleas.7

6 There is no evidence in the record to indicate that either
M. Jaffe or Ms. Jaffe held greater than an undivi ded one-hal f
interest in the Vanguard Account due to a disproportionate
contribution of assets.

! There is apparently no dispute that the Vanguard account was
"marital property"” under Pennsylvania |aw, which is defined as:

all property acquired by either party during the marriage,
including the increase in value, prior to the date of final
separation, of any nonmarital property acquired pursuant to
par agraphs (1) and (3), except:

(1) Property acquired prior to marriage or property
acquired in exchange for property acquired prior to the
marri age.

(2) Property excluded by valid agreenent of the parties
entered into before, during or after the marri age.

(3) Property acquired by gift, except between spouses,
bequest, devise or descent.

(4) Property acquired after final separation until the
date of divorce, except for property acquired in
exchange for marital assets. * * *

23 Pa. Cons. Stat. Ann. sec. 3501(a) (West 1991). Further, "Al
real or personal property acquired by either party during the
(conti nued. ..)
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Al'l dividends earned by the Vanguard Account were credited
to the account on a nonthly basis, at the end of each nonth, and
were therefore available for enjoynent by both account owners,
i.e., M. Jaffe and Ms. Jaffe, and subject to equitable

8 On the date of the

distribution, up to the date of the divorce.
di vorce, dividends totaling $11,497.31 had been credited to the
Vanguard Account since the beginning of 1994. Since M. Jaffe
and Ms. Jaffe each owned and enjoyed a one-half interest in the
Vanguard Account up to the date of divorce, both M. Jaffe and

Ms. Jaffe, equally, earned the subject $11,497.31 in dividends.

Up to the date of the divorce, both M. Jaffe and Ms. Jaffe,

7(...continued)

marriage is presuned to be marital property regardl ess of whether
title is held individually or by the parties in sone formof co-
ownership such as joint tenancy, tenancy in commobn or tenancy by
the entirety.” 1d. sec. 3501(b). This section provides further
that the presunption of marital property nay be overcone by
showi ng that the property was acquired by any of certain nethods,
i ncluding those listed as (1) through (4) above.

8 M. Jaffe argued that the Vanguard Account was not avail able
for his enjoynment in 1994 due to the Court of Common Pl eas
freezing the assets of such account. M. Jaffe's argunent

overl ooks the fact that the Vanguard Account was held by him and
Ms. Jaffe as tenants by the entirety, thereby affording each
spouse a right of survivorship over the assets of the account.
Thus, had Ms. Jaffe died prior to the issuance of the divorce
decree, exclusive ownership and enjoynent of the entire bal ance
of the Vanguard Account woul d have passed to M. Jaffe by
operation of law, and vice versa. Both M. Jaffe and Ms. Jaffe
mai nt ai ned ownershi p and enjoynent of the Vanguard Account,
despite the freezing of assets by the Court of Conmon Pl eas,

until such time as the tenancy by the entirety was severed by the
di vorce decree.
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through their tenancy by the entirety ownership status, had equal
control over the dividends earned by the Vanguard Account.

Accordingly, one-half of the $11,497.31 in dividend incone
credited to the Vanguard Account from January 1, 1994, through
August 31, 1994, is includable in the gross incone of M. Jaffe
for 1994, and, |ikew se, one-half of such dividend incone is

i ncludable in the gross incone of Ms. Jaffe for 1994.

Decisions will be entered

under Rul e 155.




