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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

NI MS, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s tax year ended Decenber 31, 1995, in
t he amount of $37,537. Respondent al so deternmined an addition to
tax for said year of $5,631, pursuant to section 6651(a)(1).

The issues for decision are:

(1) Wiether petitioner sustained an abandonnent | oss during
tax year ended 1995 that qualifies as a deductible |oss pursuant
to section 165; and

(2) whether petitioner is liable for the section 6651(a)(1)
addition to tax for failure tinely to file an incone tax return
for tax year ended 1995.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the year at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

FI NDI NGS OF FACT

General Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine the petition
was filed in this case, petitioner’s principal place of business

was San Diego, California.



Jack H. Kauf man, Jr.

Jack H Kaufrman, Jr. (Kaufman) is petitioner’s president.
Kaufman is an attorney who was admitted to practice in California
in 1973. Kaufman received his undergraduate degree fromthe
University of San Diego and his | aw degree fromthe University of
California, Berkeley School of Law, Boalt Hall.

Kauf man was previously a partner in a partnership known as
Kauf man, Lorber, Gady, and Farley (the partnership). During
1986, Kaufman received certain assets and assuned certain
l[itabilities in a liquidating distribution of the partnership.
Anmong the assets received by Kaufman in the |iquidating
distribution were client files, a client |list, going concern
val ue (goodw I 1), and equi pnent.

Kaufman is a sole practitioner and operates his own | aw
firm Jack H Kaufman, A Professional Corporation (Jack H
Kauf man, APC). At the tinme of trial, Kaufman was the sole
shar ehol der of Jack H Kauf man, APC.

Bet ween Decenber 1993 and April 1994, Kaufnman wote 43
checks on his business account which were dishonored due to
insufficient funds. One of the dishonored checks was in the
anount of $1,689 and was for paynent of a hotel bill in Yosenite
Nat i onal Park. The dishonored check for paynent of a hotel bil
in Yosemte National Park led to Kaufman’s prosecution by the

U S Attorney. On Decenber 14, 1994, Kaufnman was convicted in
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the United States Federal District Court Eastern D strict of
California. As aresult of this conviction, the State Bar pl aced
Kauf man on “interinf suspension from August 15 to Novenber 15,
1995, while it conducted its own investigation. Thereafter, the
State Bar determ ned that Kaufman’s crimnal conviction warranted
an 18-nonth suspension, which was stayed, and placed himon
probation for 18 nonths, including 90 days’ actual suspension
from August 15 through Novenber 15, 1995 (hereinafter sonetines
referred to as Kaufman’s suspension).
Petitioner

Kauf man forned petitioner in 1987. During 1995, petitioner
was engaged in the business of |easing real estate and equi pnent,
and | eased office space and equi pnent to Jack H Kaufman, APC

Petitioner filed Forns 1120, U.S. Corporation Incone Tax
Returns, for tax years 1991, 1992, 1993, 1994, and 1995.

Petitioner’s return for tax year 1995 was recei ved by
respondent on Decenber 2, 1996. On the return, petitioner
claimed a deduction for a | oss of $196,923 for “Abandonnment of
Equi prent ”.

Jack H. Kauf man, APC

Jack H. Kaufman, APC was owned and operated by Kaufman at
t he begi nning of 1995. On August 14, 1995, Kaufman sold all of
the shares in Jack H Kaufman, APC to attorney Susan G Carter

(Carter). On and after August 14, 1995, the firm s nanme remai ned
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Jack H Kaufrman, APC. In a letter dated August 30, 1995,

regardi ng “COUNSEL OF RECORD STATUS/ VARI QUS LI Tl GATI ON MATTERS”,
Kauf man wote to Carter that “you are going to handle all |egal
matters on pendi ng cases” and “since you are the owner of JACK H
KAUFMAN, A.P.C., you have control of all necessary files
pertaining to these and all other client matters.” 1In a letter
dat ed August 30, 1995, regardi ng “COURT DATES AND OTHER COVERAGE
MATTERS/ JACK H. KAUFMAN, A . P.C. ", Kaufman |isted specific cases
that Carter needed to cover in her “capacity as an enpl oyee and
the only attorney for JACK H KAUFMAN, A P.C.” Jack H. Kaufman,
APC remai ned i n business throughout 1995.

On its 1995 Form 1120, Jack H Kaufman, APC clained a
deduction in the anount of $58,941 for “equipnment retired”. The
deduction clained for “equipnent retired” related to client files
and goodwi || purportedly owned by Jack H Kaufnman, APC.

Jack H Kaufrman, APC s corporate incone tax return for 1995
was exam ned by respondent. Respondent initially challenged, and
respondent’ s Appeals O fice eventually consented to, the clainmed
deduction for “equipnent retired” by Jack H Kaufman, APC in
1995.

Noti ce of Deficiency

On May 8, 2000, respondent issued a notice of deficiency to
petitioner. In the notice of deficiency, respondent determ ned a

Federal incone tax deficiency for petitioner’s tax year ended
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1995 in the anmount of $37,537 and determined an addition to tax

of $5,631 pursuant to section 6651(a)(1) for failure tinely to

file an income tax return for 1995. The prinmary issue in the

notice of deficiency is whether petitioner is entitled to an

abandonnment | oss deduction in the amunt of $196,923 for 1995.
OPI NI ON

Abandonnent Loss

A. Ceneral Rul es

Section 165(a) allows “as a deduction any |oss sustained
during the taxable year and not conpensated for by insurance or
otherwise.” A deductible loss may arise fromthe permanent
wi t hdrawal of property used in a trade or business. Secs. 1.165-
2(a), (c), 1.167(a)-8, Inconme Tax Regs. The basis for
determ ning the amount of the deduction is the adjusted basis
provided in section 1011 for determning the loss fromthe sale
or other disposition of property. Sec. 165(b).

In general, a deductible loss is sustained “during the
taxabl e year in which the | oss occurs as evidenced by cl osed and
conpl eted transactions and as fixed by identifiable events
occurring in such taxable year.” Sec. 1.165-1(d)(1), |ncone Tax
Regs. The “identifiable event” nmust constitute “sone step that
irrevocably cuts ties to the asset” and nust be observabl e by

outsiders. Corra Res., Ltd. v. Commi ssioner, 945 F.2d 224, 226

(7th Gr. 1991), affg. T.C Meno. 1990-133. Losses deductible
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pursuant to section 165(a) are sonetines referred to as
“abandonnment | osses to reflect that sone act is required which
evidences an intent to discard or discontinue use permanently.”

@lf Gl Corp. v. Comm ssioner, 914 F.2d 396, 402 (3d G r. 1990)

(citing A.J. Indus., Inc. v. United States, 503 F.2d 660 (9th

Cr. 1974)), affg. on this issue, revg., and remanding 87 T.C.
135 (1986).

In order for the |oss of an intangi ble asset to be
deducti ble, there nust be “* (1) an intention on the part of the
owner to abandon the asset, and (2) an affirmative act of

abandonment.’” 1d. (quoting A J. Indus., Inc. v. United States,

supra at 670).

Losses clained with respect to nondepreci abl e property nust
al so neet the requirenents of section 1.165-2(a), |ncone Tax
Regs., which provides in part:

A loss incurred in a business or in a transaction
entered into for profit and arising fromthe sudden
termnation of the usefulness in such business or
transaction of any nondepreci able property, in a case
wher e such business or transaction is discontinued or
where such property is permanently discarded from use
therein, shall be allowed as a deduction under section
165(a) for the taxable year in which the loss is
actually sustained. * * *

B. Burden of Proof

In general, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving otherw se.

Rul e 142(a). Although section 7491 may operate in specified
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circunstances to place the burden on the Conm ssioner, the
statute is effective only for court proceedings that arise in
connection wth exam nati ons commenci ng after July 22, 1998.

I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(c), 112 Stat. 727. Since the record
here is devoid of evidence show ng that the underlying

exam nation began after the rel evant date, and since petitioner
has at no tinme contended that the provisions of section 7491 are
appl i cable, we conclude that the traditional burden remains upon
petitioner.

C. Analysis Regarding I ntangi ble Assets

In order to qualify for a deduction pursuant to section
165(a) based on the abandonnent of property, a taxpayer nust have
owned the property it clains to have abandoned. Respondent
contends that petitioner has failed to establish that it owned
any intangi ble asset in 1995. Petitioner clains to have acquired
ownership of intangible assets that were acquired by Kaufman, who
acquired client files, a client list, and associated goodw || in
connection wth the dissolution of the partnership. Petitioner
clains that Kaufman assumed 28 percent of $544,880 of partnership
[tabilities in connection with the dissolution of the
partnership. Petitioner clains to have sufficient basis for the

cl ai ned abandonnment | oss deducti on because Kaufman transferred to
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petitioner all of the liabilities he had assunmed in connection
with the dissolution of the partnership, and, before 1995,
petitioner paid the transferred liabilities.

Petitioner’s claims with respect to ownership of intangible
assets are inconsistent and dubious. Petitioner’s conflicting
statenents | eave uncl ear which entity owned the client files,
client list, and associ ated goodw | | .

Kauf man, testifying in his capacity as petitioner’s
presi dent, stated:

anong the assets received out of the partnership were

client files, aclient list, and a going concern val ue

[goodwi | | ] associated with them as well as tangible

equi pnent and ot her assets that were received out from

that partnership at that tine.

Subsequently, | transferred individually the
client files to the * * * |law corporation, Jack H
Kauf man, A Professional Corporation * * *

| also individually kept all other assets
associated wth the partnership distribution
individually for about a year, and then |I fornmed JHK
Enterprises * * *

In connection with the formation of that entity, |
transferred all the assets, as well as all the
l[tabilities, that had been received in connection with
that liquidating distribution to that entity. * * *
bet ween 1987 and ‘95, those assets were | eased to the
| aw corporation pursuant to witten | eases, which are
part of the stipulated record and exhibits * * *

According to this testinony, Kaufman transferred client files he
acquired in connection with the dissolution of the partnership to
Jack H. Kaufman, APC, not to petitioner. The witten |eases,

whi ch Kauf man stated are part of the stipulated record and
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exhibits, are actually not present in the record. Rather,
several docunents purporting to be anmendnents to | eases are
included in the record as stipulated exhibits. None of these
docunents nakes reference to any intangi ble asset. For exanple,
an “AVENDMENT OF LEASE’, dated Novenber 1, 1987, purports to
anend both an equi pnent | ease and a real property |ease, but
makes no nmention of any intangi ble asset or intangible asset
| ease.

In a letter dated Decenber 16, 1999, to respondent’s Appeals
Oficer, Fred W MMillen, (the Decenber 16, 1999, letter)
Kauf man attenpted to justify a deduction of $58,941 taken by Jack
H Kaufman, APC. The justification for the deduction was that
“27.625% of $544,880 in debt was assunmed in return for receiving
primarily client files and goodw Il fromthe prior law firm* * *
Thus, the witeoff is supported by an allocation of the debt
assunption cost basis and the factual justification of
obsol escence in the year in question.” This justification
i ndi cates that Kaufrman transferred to Jack H Kaufman, APC all of
the liabilities he had assunmed in connection with the dissolution
of the partnership, and that Jack H Kaufman, APC becane the
owner of client files and associated goodw || that Kaufman had

acquired in connection with the dissolution of the partnership.
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In the Decenber 16, 1999, letter, Kaufnman also attenpted to
justify the $196, 923 deduction at issue in this case. |In that
| etter, he stated:

The only adjustnent anount is that the cost basis of

t he deduction should be reduced to the foll ow ng

mat hemati cal t ot al

A. 27.625% of $544880 or the sum of approxi mately
$150, 000

B | ess $58,941 taken in item 2 above [the deduction

claimed by Jack H Kaufman, APC for abandonnent of

client files and goodw || ]

Cresult is approximately $92,000 rather than 196, 923

It is taxpayer’s position that the debt assunption was

substantially attributable to intangible property

rights, i.e., goodwill and client list/files
These statenents indicate that Jack H Kaufnman, APC and
petitioner each received a portion of the debt assunmed by Kaufman
in connection with the dissolution of the partnership, and each
owned sone of the intangi ble assets received by Kaufman in
connection with the dissolution of the partnership. The proposed
adj ustnent reflects that the deduction clainmed by petitioner is a
partial duplication of that clainmed by Jack H Kaufnman, APC. On
brief, however, petitioner states:

No duplicate deduction was taken since the

abandonment | osses taken on other entity returns at or

about the sane tinme were for abandonnent of other

assets than goodw || acquired by Petitioner fromthe

| aw partnership distribution in 1986 though [sic]

predecessors in interest.

Petitioner offers no explanation for this inconsistency.
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G ven petitioner’s inconsistent statenents regarding

owner shi p and abandonnent of client files, a client list, and

associ ated goodw I I, we conclude that petitioner has not

established its ownership or abandonnent of any intangi ble asset.

D. Analysis Regardi ng Tangi bl e Assets

Petitioner clains to have abandoned tangi bl e assets in 1995.
Respondent contends that petitioner has not established
abandonnent of any tangi ble asset and, alternatively, that
petitioner has not established that any purportedly abandoned
asset had an adjusted basis other than zero.

Petitioner clains that Kaufnman’s suspensi on had “devastating
adverse inpacts” on petitioner by adversely affecting its ability
to |l ease office space and equi pnent to Jack H Kauf man, APC.
Petitioner clains to have abandoned equi pnent and ot her assets
because they could no | onger be used by Jack H Kauf man, APC.
Petitioner clains that equi pnment and other assets of no further
practical use were “either destroyed, thrown out, or not used
anynore.”

Contrary to petitioner’s clains, there is no credible
evi dence that Kaufman’s suspension had devastating adverse
i npacts on petitioner. The entity to which petitioner |eased
of fi ce space and equi pnent, Jack H Kaufnman, APC, continued to
operat e throughout 1995, including the period of Kaufman's

suspensi on. Throughout 1995, Jack H Kaufman, APC continued to
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| ease office space and equi pnent from petitioner. Petitioner
reported gross receipts in the amobunt of $266,072 for 1995. This
is an increase frompetitioner’s reported gross receipts in the
amount of $94,000 for 1994. Petitioner failed to reconcile its
increase in gross receipts with its claimto have suffered
devast ating adverse inpacts from Kaufman’s suspensi on.

As evidence of petitioner’s abandonnent of tangible assets,
petitioner provided a docunment entitled “JHK Enterprises
Equi pnrent Schedul e as of 12/1/96” (the equi pnent schedule). The
equi pnent schedule is a list of tangi ble assets. Sone of the
assets are listed as “In Service”, others as “Abandoned”, and
still others as “1/2 Abandoned 1/2 In Service”. The equi pnent
schedul e does not |list a date of abandonment or a nethod of
abandonnent for any asset. The equi pnent schedul e does not
reflect that petitioner abandoned any tangi bl e asset during 1995.
At nost, it reflects that petitioner abandoned sone tangible
assets before Decenber 1, 1996

Petitioner has not established that it abandoned any
tangi bl e asset in 1995. Aside fromself-serving testinony of
petitioner’s president, petitioner has not provided any evidence
that it abandoned tangi bl e assets during 1995.

Assumi ng, for the sake of argument, that petitioner
abandoned tangi bl e assets during 1995, petitioner’s |oss

deduction would be Iimted to its adjusted basis in the abandoned
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assets. Sec. 165(b). Respondent contends that petitioner has
failed to establish an adjusted basis other than zero for any of
the purportedly abandoned assets. The only docunentary evi dence
petitioner provided to establish the anobunt of the clainmed |oss
deduction for abandonnent of tangi ble assets is the equi pnent
schedul e. The equi pnent schedule lists the cost, but not the
adj usted basis, of each asset.

Respondent argues that several of the assets |isted as
abandoned on the equi prent schedule were fully depreciated prior
to 1995, and, therefore, had an adjusted basis of zero in 1995.
For exanpl e, the equi pnent schedule lists as abandoned a
tel evideo systemwith a cost in the anount of $25,700. A
depreci ation schedule attached to petitioner’s 1994 Federal
corporation incone tax return indicates that a tel evideo system
with a cost of $25,700 was fully depreciated before 1994.
Consequently, in 1995, this asset had an adjusted basis of zero.
Petitioner offered no explanation for why it should be allowed to
deduct the stated cost, rather than the adjusted basis, of any
purportedly abandoned asset. W agree with respondent that
petitioner has failed to establish an adjusted basis other than
zero for any of the purportedly abandoned assets.

Petitioner has not denonstrated that it sustained a
deducti bl e | oss pursuant to section 165(a) for the abandonnent of

any tangi bl e asset.
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1. Section 6651(a)(1) Addition to Tax

A. Ceneral Rul es

Respondent determ ned that petitioner is liable for an
addition to tax under section 6651(a)(1) for failure tinely to
file its 1995 Federal corporation incone tax return. Section
6651(a) (1) provides for an addition to tax of 5 percent of the
tax required to be shown on the return for each nonth or fraction
thereof for which there is a failure to file, the aggregate not
to exceed 25 percent. In order to avoid the inposition of the
addition to tax, the taxpayer bears the burden of proving that
the failure did not result fromw lIlful neglect and that the
failure was due to reasonabl e cause. Sec. 6651(a)(1l); United

States v. Boyle, 469 U S. 241, 245 (1985).

B. Burden of Producti on and Burden of Proof

Section 7491(c) provides: “Notw thstanding any ot her
provision of this title, the Secretary shall have the burden of
production in any court proceeding with respect to the liability
of any individual for any penalty, addition to tax, or additional
anount inposed by this title.” The burden of production inposed
by section 7491(c) is to produce evidence regarding the
appropri ateness of applying a particular addition to tax or

penalty on the taxpayer. Hi gbee v. Conm ssioner, 116 T.C 438,

446 (2001). Once the Comm ssioner neets his burden of
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production, the taxpayer nust produce evidence sufficient to
persuade the Court that the Commi ssioner’s determnation is
incorrect. |d. at 447.

Section 7491 is effective only for court proceedi ngs that
arise in connection with exam nations conmencing after July 22,
1998. Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727. The record
here is devoid of evidence show ng that the underlying
exam nation began after the rel evant date. Respondent assunes
that petitioner bears the burden of proof, and petitioner does
not address this issue. As previously stated, we have concl uded
that section 7491(c) does not apply in this case. But whether or
not section 7491(c) applies, respondent has produced sufficient
evidence to satisfy the burden of production with respect to the
appropri ateness of applying the addition to tax.

C. Analysis

Respondent clains that petitioner’s 1995 return was received
by respondent’s Fresno Service Center on Decenber 2, 1996.
Respondent argues that petitioner has not produced any evi dence
that the return was tinely filed or that petitioner exercised
ordinary care and prudence in filing the return. Petitioner
argues that its 1995 return reflects a signature date of October
15, 1996 and was “filed in a tinely manner by depositing in U S

Mail.” Petitioner also asserts that it filed an appropriate
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extension. Petitioner clains that the stanp, which indicates the
date that respondent received petitioner’s return, is illegible
and not reliable. Petitioner clains that, if the Court uphol ds
the inposition of the addition to tax, a rate of 10 percent is
appropri ate.

Contrary to petitioner’s claim the received date stanped on
petitioner’s 1995 return is legible and indicates that respondent
recei ved petitioner’s 1995 return on Decenber 2, 1996. There is
nothing in the record that supports petitioner’s claimthat the
received date is not reliable.

The notice of deficiency states that petitioner’s return was
due on Septenber 15, 1996. The record does not contain an
application for extension of time to file petitioner’s 1995
return. 1In the absence of such application or other evidence of
the due date of petitioner’s 1995 return, we accept the due date
of Septenber 15, 1996, listed in the notice of deficiency.

The notice of deficiency lists a rate of 15 percent for the
addition to tax. A rate of 15 percent is appropriate for a
t axpayer who filed a return 3 nonths late. Sec. 6651(a)(1).
Since we conclude that petitioner’s 1995 return was due on
Septenber 15, 1996, and was actually filed on Decenber 2, 1996,

the appropriate rate for the addition to tax is that associated
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with a 3-nonth filing delay. W therefore hold that petitioner
is liable for the section 6651(a)(1l) addition to tax for 1995, as
determ ned by respondent.

To reflect the foregoing,

Deci sion will be entered

for respondent.




