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Petitioner (H and his former wife (W filed for
divorce in 1992. In April of 1994, H and Wprepared a
draft marital settlement agreenent that required Hto
transfer his interest in his IRAto W In May of 1994,
H cashed out his IRA and | ater endorsed the
di stribution check over to W Shortly thereafter, H
and Wexecuted the marital settlenment agreenent. Held:
the IRA distribution is not excludable fromH s incone
under sec. 408(d)(6), |I.R C because the distribution
did not constitute the transfer of Hs “interest” in
his | RA
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MEMORANDUM OPI NI ON

LARO, Judge: This case is before the Court fully
stipulated. See Rule 122. Petitioner petitioned the Court to
redeterm ne respondent’s determ nation of a deficiency in Federal
incone tax for petitioner’s 1994 taxable year of $27,351 and an
addition to tax under section 6651(a)(1) of $6, 838.

The issues for decision are:

1. Whet her petitioner’s gross incone includes a $68, 121
distribution to himfromhis individual retirenment annuity (IRA)
We hold it does.

2. Whet her petitioner is subject to the 10-percent
additional tax for early distributions under section 72(t). W
hol d he is.

3. Whet her petitioner is liable for the addition to tax
pursuant to section 6651(a)(1l) for failure to file his 1994
Federal inconme tax return tinmely. W hold he is.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol I ar amounts are rounded to the nearest dollar.

Backgr ound

When the petition in this case was filed, petitioner resided
in PalmDesert, California. On March 21, 1990, petitioner

established an IRA with the Prudential |nsurance Conpany of
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Anmerica (Prudential). Petitioner was the sole participant in
this IRA. On or about January 29, 1992, petitioner and his then
w fe, Cynthia Jones (Ms. Jones), commenced divorce proceedings in
the Ventura County Superior Court. As of 1994, petitioner and
Ms. Jones were conpleting their divorce and settling the division
of their property.

At petitioner’s direction, on May 26, 1994, Prudenti al
i ssued a check to petitioner for his full I RA account bal ance of
$68, 121. Petitioner was 47 years old at the tinme of the
di stribution.

On or before June 12, 1994, petitioner endorsed the
Prudenti al check over to Ms. Jones. Ms. Jones did not deposit
the RA distribution check into an I RA or an I ndivi dual
Retirement Account.

On June 14, 1994, petitioner and Ms. Jones executed a 16-
page Stipul ation for Judgnent and Marital Settlenment Agreenent
(MSA). The MSA was filed wth the Ventura County Superior Court
on July 15, 1994. The MSA had been conpleted in draft form as
early as April 1994. In relevant part, the MSA provides:

9. Property Anarded to Wfe. Husband' s interest
in the separate property IRA with Prudential Securities

shall be transferred to the respondent CYNTH A L.
JONES, and thereafter will be her sole and separate

property.
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A Judgnent of Dissolution of Marriage between petitioner and Ms.
Jones was filed on January 5, 1995, termnating the marital
status of petitioner and Ms. Jones as of Decenber 24, 1994.

Petitioner’s 1994 Federal incone tax return, which he filed
on July 15, 1996, did not report the $68, 121 distribution from
the Prudential |IRA as incone.

Di scussi on

|ssue 1. Taxability of the I RA Distribution

Section 408(d)(1) provides that any anount distributed from
an | RA “shall be included in gross incone by the payee or
di stributee, as the case may be, in the manner provided under
section 72.” Petitioner contends that by endorsing his IRA
di stribution check to his spouse, whom he was divorcing, he
conplied with an exception to section 408(d) (1) contained in
section 408(d)(6), which provides:

(6) TRANSFER OF ACCOUNT | NCI DENT TO DI VORCE. - -
The transfer of an individual's interest in an individual
retirement account or an individual retirement annuity to his
spouse or forner spouse under a divorce or separation instrunent
descri bed in subparagraph (A) of section 71(b)(2) is not to be
considered a taxable transfer made by such individual
notwi t hst andi ng any other provision of this subtitle, and such
interest at the tine of the transfer is to be treated as an
i ndi vidual retirenment account of such spouse, and not of such
i ndividual. Thereafter such account or annuity for purposes of
this subtitle is to be treated as maintained for the benefit of
such spouse.

As set forth, there are two requirenents that nust be net
for the exception of section 408(d)(6) to apply: (1) There nust

be a transfer of the IRA participant's "interest” inthe IRAtO
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his or her spouse or former spouse (nonparticipant spouse), and
(2) such transfer must have been nmade under a section 71(b)(2)(A)

di vorce or separation instrunent. See Bunney v. Conm ssi oner,

114 T.C. 259, 265 (2000).

The first requirenent under section 408(d)(6) is that the
| RA participant transfer his or her interest in the IRAto the
nonpartici pant spouse. The parties disagree as to the neaning of
the word “interest” in this context.! Petitioner asserts that
“interest” is synonynous with the noney or other assets that
conprise an | RA account and that the transfer of distributed | RA
funds by way of an endorsed check is a transfer of an interest in
the RA. Respondent asserts that the endorsenment was not a
transfer of the petitioner’s interest in his |IRA because
petitioner’s interest in the I RA was extingui shed as of the tine
he wi thdrew the funds.

We agree with respondent. The transfer of |IRA assets by a
distributee to a nonpartici pant spouse does not constitute the
transfer of an interest in the I RA under section 408(d)(6). See

Bunney v. Commi ssioner, supra at 265; Czepiel v. Commi ssioner,

T.C. Meno. 1999-289. The fact that petitioner endorsed the

1'n Bunney v. Commi ssioner, 114 T.C. 259, 265 n.6 (2000), we
acknowl edged two commonly used nethods of transferring an
interest in an IRA as described in IRS Publication 590; to wt,
(1) Changing the nanme on the IRAto that of the nonpartici pant
spouse or (2) directing the trustee of the IRA to transfer the
| RA assets to the trustee of an | RA owned by the nonpartici pant
spouse.
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di stribution check to his wife, rather than first depositing the
funds in his own bank account, does not change the result.
Section 408(d)(6) offers a nmeans to avoid having the interest
transfer treated as a distribution. See sec. 1.408-4(9g)(1),

| ncone Tax Regs.? 1t does not permt the |IRA participant to
allocate to a nonparticipant spouse the tax burden of an actual

di stribution. See Bunney v. Conmi ssioner, supra at 265, n.7. W

recogni ze that where a nonpartici pant spouse in a divorce prefers
to receive cash rather than an interest in an IRA the parties
may find it desirable to have the participant sinply wthdraw the
| RA funds. However, such withdrawals do not fall under the
limted exception set forth in section 408(d)(6).

Respondent al so contends that the transfer was not nmade
under a witten instrunent incident to a divorce decree within
t he neani ng of sections 408(d)(6) and 71(b)(2)(A). In light of

our holding above, it is unnecessary to decide this issue.

2Sec. 1.408-4(g)(1), Inconme Tax Regs., provides, in relevant
part:

The transfer of an individual’s interest, in whole or in
part, in an individual retirenment account, individual
retirement annuity, or a retirenent bond, to his fornmer
spouse under a valid divorce decree or witten instrunment
incident to such divorce shall not be considered to be a
distribution fromsuch an account or annuity to such

i ndi vidual or his fornmer spouse * * *,
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| ssue 2. Section 72(t) Additional Tax

Section 72(t) inposes a 10-percent additional tax on early
distributions fromqualified retirenment plans. Petitioner was
not yet 59 1/2 when he withdrew the funds fromhis I RA and the
evi dence does not support the applicability of any other
exception fromtax under section 72(t)(2). Accordingly,
petitioner is liable for the 10-percent additional tax on early
wi t hdr awal .

| ssue 3. Addition to Tax Under Section 6651

Respondent determ ned an addition to tax under section
6651(a) for petitioner’s failure to file his 1994 Federal inconme
tax return tinely based upon a rate of 25 percent. Section
6651(a) (1) inposes an addition to tax equal to 5 percent per
nmont h of the underpaynment up to a maxi num of 25 percent for
untinmely filed returns. This addition to tax is not inposed if
the failure to file tinmely was due to reasonabl e cause and not
due to willful neglect. Petitioner's 1994 Federal incone tax
return was due to be filed on April 15, 1995. Petitioner filed
his 1994 Federal inconme tax return on July 15, 1996. The record
inthis case is void of any evidence of the reason for
petitioner’s failure to file his return tinely. Accordi ngly, we
sustain respondent’s determ nation of an addition to tax under

section 6651(a)(1).
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We have carefully considered petitioner’s other argunents
for a result contrary to those expressed herein, and, to the
extent not discussed above, find themto be irrelevant or w thout
merit.

Deci sion will be entered

for respondent




