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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Respondent determ ned the foll ow ng
deficiencies in and penalties on petitioners’ Federal incone
t axes:

Accur acy- Rel at ed

Penal ty

Tax Year Defi ci ency Sec. 6662(a)
1992 $46, 954 $9, 391
1993 99, 939 19, 988

1994 112, 241 22,448



Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. After concessions,!?
the issues for decision are: (1) Wuether petitioners’ ranching
and farmng activities constituted activities engaged in for
profit under section 183, and if so, whether petitioners
substanti ated cl ai ned expenses fromthe activities;? (2) whether
petitioners are entitled to deduct certain expenses associ ated
with a rental property located in St. John, U S. Virgin |Islands
(the St. John rental property); (3) whether petitioners my
deduct two noncash charitable contributions; and (4) whether
petitioners are |iable for accuracy-related penalties pursuant to

section 6662(a).

! Petitioners concede the Schedul e E deductions associ at ed
with rental properties in Nacogdoches, Texas, for the 1993 and
1994 taxable years. Petitioners also concede various Schedule E
deductions associated wwth a rental property in St. John, U S
Virgin Islands (the St. John rental property), for the 1992 and
1993 taxabl e years. Respondent concedes that certain taxes
reported on petitioners’ Schedule E with regard to the St. John
rental property are proper item zed deductions under sec. 63(d).
Respondent allowed only certain of petitioners’ cash charitable
contributions. For the 1992, 1993, and 1994 taxabl e years,
petitioners failed to argue in their petition, at trial, and in
their posttrial briefs that they were entitled to cash charitable
contributions in excess of the anpbunt all owed by respondent. W
therefore find that petitioners concede this issue. See Petzoldt
v. Conmm ssioner, 92 T.C 661, 683 (1989). Fur t her nor e,
respondent concedes that petitioners did not underreport their
interest income on their 1992, 1993, and 1994 tax returns.

2 Athough it is unclear fromthe notice of deficiency, we
assune respondent would deny, for |ack of substantiation, only
t hose expenses in excess of the incone fromthe activities; i.e.,
the I osses fromthe activities.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. At the tinme they filed their petition, petitioners
resi ded i n Nacogdoches, Texas.

Petitioners both practice nedicine. During the years in
i ssue, M. Jorgenson worked full tinme as an orthopedi c surgeon,
while Ms. Jorgenson practiced full tinme as a radi ol ogi st.

Toget her, petitioners reported the foll owm ng amounts as
wages and partnership inconme fromtheir nmedical practices during
the years in issue:

Petitioners’ Wages and
Part nership | ncone

Taxabl e Year From Medi cal Practices
1992 $982, 004
1993 865, 193
1994 839, 715

Petitioners were raised in rural communities. M. Jorgenson
grew up on a 400-acre farmin Mnnesota. On the Mnnesota farm
M. Jorgenson’s parents maintained dairy and beef cattle, hogs,
and chickens. |In addition, M. Jorgenson’s father planted corn
and soybeans. M. Jorgenson’s father gave himpart of the
famly’s calves, which he raised and eventually sold. Ms.
Jorgenson was born on a 750-acre ranch near Austin, Texas. On

the farm her father raised various crops. Her father al so gave
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her various calves to manage and sell. At age 16, she left her
father’s Texas ranch and used the proceeds fromthe sale of her
cal ves for her college and nedi cal school educati on.

In late 1976, after serving in the U S Arny, petitioners
settled in Nacogdoches, Texas. Subsequent to arriving in
Nacogdoches, petitioners purchased three ranches and one farm

Mel rose Ranch

In 1978, petitioners purchased 80 acres of land situated 6
m | es east of Nacogdoches, Texas (Melrose ranch), for $105, 000.
The Melrose ranch sits adjacent to petitioners’ current residence
near Nacogdoches, Texas. During the years in issue, petitioners
rented out their current residence. Because of the Melrose
ranch’s small size, petitioners could not effectively conduct a
ranching or farmng operation on it. During the taxable years in
i ssue, petitioners did not maintain any cattle on the Melrose
ranch.

Chi reno Ranch

In 1979, petitioners purchased 510 acres of land in Chireno,
Texas (Chireno ranch), which is 25 mles east of Nacogdoches, for
$325, 000. When petitioners purchased the Chireno ranch, the
ranch contained mniml inprovenents. Petitioners constructed
additional cattle pens, a pole barn, and a small netal shed. In
1992, petitioners built a one-vehicle bridge over a canal on the
Chi reno ranch.

Initially, petitioners, together with M. Jorgenson’s
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elderly father, raised crossbred cattle. 1In the early 1980's,
petitioners decided to breed purebred cattle and purchased a
regi stered purebred Bl ack Brangus herd (Brangus herd) consisting
of 110 head of cattle. Between 1986 and 1989, as part of their
effort to breed purebred cattle, petitioners entered into an
artificial insemnation programfor their cattle.

Petitioners failed to make a profit on the purebred cattle
operation. In June 1989, petitioners sold their Brangus herd,

di sm ssed their ranch nanager, and ceased the purebred cattle
operation on the Chireno ranch.

In 1991, petitioners decided again to raise crossbred
cattle. In Septenber 1991, petitioners received 51 steers from
t he Col orado ranch, see infra Col orado ranch, and mai nt ai ned
these steers on the Chireno ranch. This nunber of steers was far
bel ow the Chireno ranch’s capacity. Sonetine between Septenber
1991 and January 1992, petitioners’ Chireno ranch manager was
killed in a propane explosion. On January 11, 1992, because
petitioners had not hired a new ranch manager and they were
mai ntaining full-time nmedical practices, they sold the steers.

During the rest of 1992, 1993, and 1994, petitioners did not
rai se, purchase, or maintain any cattle on the Chireno ranch.
During that tinme period, Elzie Smth (M. Smth), who had bailed
hay prior to 1992 on the Chireno ranch for petitioners, perforned
general maintenance work on the Chireno ranch in addition to

bailing hay. He maintained the fences and cared for the pastures
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of the Chireno ranch. M. Smth did not maintain witten records
with regard to the nunber of hours he cared for the Chireno
ranch. Petitioners conpensated M. Smth for his services by
providing himw th part of the bailed hay. 1In addition to his
work at the Chireno ranch, M. Smth worked for a |ocal cable
conpany installing cable and operated a ranch in Nacogdoches.

Col orado Ranch

In 1983, petitioners purchased 1,200 acres of land, 10 mles
east of @uffey, Colorado (Col orado ranch), for $550,000. The
Col orado ranch i ncludes a house and a barn.

On the Col orado ranch, the grow ng season lasts only 30 to
60 days during a normal year. The grazing season lasts only 90
days. Because of this short grazing season, the Col orado ranch
can only serve as a summer steer or heifer operation.

In 1984, severe rains caused a major flood on the Col orado
ranch. As a result of the flood, the hay nmeadows and the grasses
on the Col orado ranch were severely damaged. To naintain revenue
fromthe sale of hay and to provide any steers and heifers on the
Col orado ranch with fields on which to graze, petitioners had to
reestablish the hay neadows and the grasses.

From 1984 to 1993, petitioners participated in a Governnent -
sponsored conservation programto replant the hay neadows and the
grasses. Under the terns of the conservation program
petitioners could not graze cattle on several sections of the

Col orado ranch during the replanting period. The replanting
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effort extended until 1993 partly due to the short grow ng season
at the Col orado ranch.

Cenerally, petitioners have to purchase steers or heifers
around June 1 and maintain themat the Col orado ranch until
Septenber 1 when petitioners have to nove or sell them In the
sumer of 1991, petitioners purchased and mai ntai ned 51 steers,
whi ch were subsequently noved to the Chireno ranch, on the
Col orado ranch. In 1992, the Col orado ranch was not used as a
summer steer or heifer operation.

In 1992, petitioners increased the size of the Col orado
ranch by purchasing 640 adjoining acres of land at a cost of
$101,000. Also, in 1992, petitioners hired Calvin Hunt to nmake
maj or i nprovenments to the Col orado ranch. The inprovenents
i ncl uded repairing danms, renoving debris, and restoring the
irrigation systens to the hay nmeadows. During 1992, 1993, and
1994, petitioners hired Donald and Ti na H ggenbot ham on a part -
tinme basis to naintain the Col orado ranch. The Hi ggenbot hans’
duties included establishing and mai ntaining the hay neadows and
seedi ng and nowi ng the grasses of the Colorado ranch.® After al
the replanting efforts and i nprovenents, the Col orado ranch had
i nproved hay neadows and restored grasses.

In 1993, petitioners acquired an additional 200 adj oi ni ng

acres for $42,000. During 1993, petitioners naintained a smal

3 In addition, Donald Hi ggenbot ham perforned services for
petitioners on petitioners’ ranches in Texas and rental
properties.
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nunmber of steers on the Colorado ranch.* In 1994, petitioners
purchased for the Colorado ranch a very |imted anount of cattle
whi ch they subsequently sold in late 1994.

Kerrville Farm

In 1993, petitioners purchased 100 acres of land in
Kerrville, Texas (Kerrville farm, for $275,000. Petitioners
purchased the Kerrville farmwith the intent of retiring and
harvesting pecans on the Kerrville farm

Petitioners constructed two houses on the Kerrville farm
i.e., a large and beautiful residence for thenselves (retirenent
home) and a small hone for their part-tine caretaker.
Construction on their retirenment honme began in 1993 and concl uded
in 1994. During those years, petitioners cleared the |and of
cedar and rocks, leveled the |land, and nade vari ous ot her
i nprovenents. In 1994, petitioners purchased six |onghorn
steers, which could not be bred, for $4,000 and placed them on
the Kerrville farm In 1995, 1 year after the years in issue,
petitioners planted their first pecan trees on the Kerrville
farm Normally, a pecan operation becones profitable 7 to 10
years after the planting of the pecan trees.

Petitioners did not maintain any busi ness records such as
budgets, operating statenments, witten business plans, or

financial projections with regard to the ranching and farm ng

4 The record does not establish whether petitioners sold or
retained the steers that they nmaintained on the Colorado ranch in
1993.
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activities on the four properties (collectively, the Melrose,
Chireno, and Col orado ranches and the Kerrville farmare referred
to as the four properties). Also, petitioners failed to maintain
logs or journals with regard to their participation in the
activities on the four properties. Petitioners, however, did
consult with | ocal governnent conservation agencies about how
best to restore and inprove the four properties.

Thr oughout their ownership of the four properties,
petitioners reported | osses. Specifically, for the years 1986 to
1994, petitioners incurred | osses (excluding depreciation
deductions) totaling $1,284,349. As for the years in issue,
petitioners clained the following | osses with regard to the

ranching and farm ng activities:

Ranchi ng and Farm ng

Taxabl e Year Losses
1992 $122, 893
1993 205, 331
1994 261, 469

Rental Properties

I n February 1992, petitioners purchased the St. John rental
property for $375,000. |In Decenber 1992, petitioners transferred
a one-half interest in the St. John rental property to the
Jorgenson Famly Credit Shelter Trust (the Trust). On their 1994
tax return, petitioners reported $149,230 in expenses with regard
to the St. John rental property on Schedule E. On the notice of

deficiency, respondent determ ned that petitioners and the Trust
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had substanti ated expenses of $64,397 with regard to the St. John
rental property for the 1994 taxable year. Respondent determ ned
that of the $64, 397 expenses allowed to petitioners and the
Trust, petitioners were entitled to deduct only one-half.
Respondent disallowed the rest of the deductions clained by
petitioners for lack of substantiation. During the years in
issue, in addition to the St. John rental property, petitioners
mai nt ai ned several other rental properties in Nacogdoches, Texas,
for which they clainmed various tax deducti ons.

Charitable Contributions

In 1993 and 1994, petitioners nmade noncash charitable
contributions to two qualified charitable organizations as
described in section 170(c)(1). In 1993, petitioners donated a
sliding wall partition (partition) having a fair market val ue of
$10,000 to the Boys and Grls Cub of Nacogdoches (the Club). In
1994, petitioners donated a 1989 Chevrol et Suburban (Suburban)
having a fair market value of $14,850 to the Sacred Heart
Cat hol i ¢ Church

The I nternal Revenue Service (IRS) provides taxpayers with
Form 8283 to report information related to noncash charitable
contributions on their tax returns. |In their 1993 tax return,
petitioners attached the second page of Form 8283 and a letter
fromthe executive director of the Club to petitioners thanking
themfor the partition. On the second page of Form 8283,

petitioners described the partition as a “Sliding Partition Wall”
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in “Good” condition with an appraised fair narket val ue of
“$10, 000". Further, on the second page of Form 8283, petitioners
stated that they had acquired the partition by purchase, that
they had a $10, 000 adjusted basis in the partition, and that they
clainmed a $10, 000 deduction with regard to the partition. In
their 1994 tax return, petitioners failed to include Form 8283.
Petitioners incorrectly clainmed the noncash charitable
contribution of the Suburban as a $14, 850 cash charitable
contri bution.

Petitioners also failed to obtain qualified appraisals, as
defined by section 1.170A-13(c)(3), Incone Tax Regs., for both
charitable contributions prior to the due date of their 1993 and
1994 tax returns. On audit, petitioners provided the IRS with
letters drafted (after petitioners filed their tax returns) by

two apprai sers.

OPI NI ON

Ranchi ng and Farm ng Activities

Section 183(a) provides generally that, if an activity is
not engaged in for profit, no deduction attributable to such

activity shall be allowed except as provided in section 183(b).°

> In the case of an activity not engaged in for profit,
sec. 183(b)(1) allows a deduction for expenses that are otherw se
deductible wthout regard to whether the activity is engaged in
for profit. Sec. 183(b)(2) allows a deduction for expenses that
woul d be deductible only if the activity were engaged in for
profit, but only to the extent that the total gross incone
derived fromthe activity exceeds the deductions all owed under
sec. 183(b)(1).
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Section 183(c) defines an activity not engaged in for profit as
“any activity other than one with respect to which deductions are
al l owabl e for the taxable year under section 162 or under
paragraph (1) or (2) of section 212.”

For a deduction to be allowed under section 162 or section
212(1) or (2), a taxpayer nust establish that he or she engaged
in an activity with an actual and honest objective of nmaking an

econom c profit independent of tax savings. See Antonides v.

Comm ssioner, 91 T.C. 686, 693-694 (1988), affd. 893 F.2d 656

(4th Cr. 1990); Dreicer v. Conm ssioner, 78 T.C 642, 644-645

(1982), affd. without opinion 702 F.2d 1205 (D.C. Gr. 1983).

The expectation of profit need not have been reasonabl e; however,
t he taxpayer nmust have entered into the activity, or continued
it, wwth the objective of nmaking a profit. See Hulter v.

Comm ssioner, 91 T.C 371, 393 (1988); sec. 1.183-2(a), Incone

Tax Regs.
Whet her the requisite profit objective exists is determ ned
by | ooking at all the surrounding facts and circunstances. See

Keanini v. Comm ssioner, 94 T.C. 41, 46 (1990); sec. 1.183-2(b),

| ncone Tax Regs. G eater weight is given to objective facts than
to a taxpayer’s nere after-the-fact statenent of intent. See

West br ook v. Conm ssioner, 68 F.3d 868, 875-876 (5th Cr. 1995),

affg. T.C. Menp. 1993-634; sec. 1.183-2(a), Inconme Tax Regs. The
t axpayer bears the burden of proving that he engaged in the

activity with the intent to make a profit. See Rule 142(a).
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Section 1.183-2(b), Incone Tax Regs., provides a |ist of
factors to be considered in the evaluation of a taxpayer’s profit
objective: (1) The manner in which the taxpayer carries on the
activity; (2) the expertise of the taxpayer or his advisors; (3)
the time and effort expended by the taxpayer in carrying on the

activity; (4) the expectation that assets used in the activity
may appreciate in value; (5) the success of the taxpayer in
carrying on other simlar or dissimlar activities; (6) the
taxpayer’s history of incone or |osses with respect to the
activity; (7) the anount of occasional profits, if any, fromthe
activity; (8) the financial status of the taxpayer; and (9)

el ements of personal pleasure or recreation. This list is
nonexcl usi ve, the nunber of factors for or against the taxpayer
is not necessarily determ native, and nore wei ght may be given to

sone factors than to others. Cf. Dunn v. Comm ssioner, 70 T.C.

715, 720 (1978), affd. 615 F.2d 578 (2d Cir. 1980); sec. 1.183-
2(b), Incone Tax Regs.

Petitioners contend that because the activities were profit
nmotivated they properly reported | osses fromthe ranching and
farmng activities. Conversely, respondent asserts that the
activities were not engaged in for profit. W agree with

respondent . ©

6 On Schedule F of their tax returns, petitioners reported
the ranching and farmng activities on the four properties as one
activity. In their briefs, petitioners seemto argue that the
ranching and farmng activities on the four properties are one
activity. Respondent argues that we should treat each property
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A. Manner in Which the Activity |I's Conducted

The fact that a taxpayer carries on the activity in a
busi nessl i ke manner and mai ntai ns conpl ete and accurate books and
records may indicate a profit objective. See sec. 1.183-2(b)(1),
| ncone Tax Regs. Petitioners presented the Court with vol um nous
recei pts, invoices, and cancel ed checks allegedly evidencing
expenditures for the four properties. After review ng the
evi dence, we cannot determ ne whether the expenditures were
exclusively for the benefit of the four properties (instead of
the rental properties) and which expenditures, if any, related to
whi ch specific ranch or farm

The parties also stipulate that petitioners did not prepare
any budget or operating statements. Further, the parties
stipulate that petitioners did not create a witten business plan
or any financial projections. Petitioners conducted their
activities unaware of the anmount of revenue they could reasonably
generate and had no credible estimate of the costs associ ated
with the four properties.

We conclude that petitioners did not conduct the ranching

as a separate activity. |In order to ascertain whether
petitioners have conducted separate activities, we nust eval uate
all the facts and circunstances of the case. See sec. 1.183-
1(d) (1), Incone Tax Regs. Although we find that the ranching and
farmng activities on the four properties are one activity, we
note that the outconme of this case woul d have been the same had
we concl uded that petitioners maintained separate activities on
each of the four properties or two activities (one for ranching
and one for farmng).
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and farmng activities in a businesslike manner.’

B. Expertise of Petitioners and their Advisors

A taxpayer’s expertise, research, and study of an activity,
as well as his consultation with experts, may be indicative of a
profit notive. See sec. 1.183-2(b)(2), Inconme Tax Regs. G ow ng
up, petitioners acquired experience in raising and maintaining a
[imted nunber of cattle but not in running an entire ranching
and farm ng operation.

Petitioners, however, hired ranch managers for their ranches
and sought advice from | ocal Governnment conservation agencies
with regard to maintaining the four properties. These facts
indicate that petitioners had a profit notive.

C. Tine and Effort Expended by the Taxpayer

Because of their busy nedical practices, petitioners devoted
avery limted tine to their ranching and farmng activities. A
t axpayer, however, can show a profit notive if he has enpl oyed
conpetent and qualified persons to carry on the activity. See
sec. 1.183-2(b)(3), Incone Tax Regs. In the instant case,
petitioners enpl oyed various people to nmaintain and care for
their four properties. Petitioners’ actions indicate a profit

nmoti ve.

" Sec. 1.183-2(b)(1), Inconme Tax Regs., provides that
abandonment of unprofitable nethods may indicate a profit notive.
Petitioners argue that when they abandoned their purebred cattle
operation in 1989, they attenpted to limt their |osses.

Al though we find some nerit in petitioners’ argunent, it does not
af fect our overall conclusion that for the years in issue
petitioners did not conduct the ranching and farmng activities
in a businesslike manner.
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D. The Expectation That Assets May Appreciate in Val ue

An expectation that assets nay appreciate in value nay al so
be an indication of the taxpayer’s notive with respect to such
activity. See sec. 1.183-2(b)(4), Incone Tax Regs. Petitioners
contend that the appreciation in the value of their four
properties nore than offsets petitioners’ historical |osses. M.
Jorgenson testified that the appreciation on the four properties
exceeded the historical |osses and that the Col orado ranch coul d
be sold for nore than the anount of the historical |osses. M.
Jorgenson, however, failed to explain to the Court how he knows
his clainms to be true. W note with regard to the Col orado
ranch, for exanple, petitioners purchased land in 1983 for $458
an acre ($550,000 + 1,200 acres), while in 1992, they purchased
adjoining land for $158 an acre ($101, 000 + 640 acres). Because
no appraisals of the four properties were presented to the Court,
we do not accept petitioners’ uncorroborated clains.

Accordingly, this factor does not support petitioners’
assertions.

E. The Success of the Taxpayer in Carrving on Oher
Simlar or Dissimlar Activities

A profit notive may be indicated by the “fact that a
t axpayer has engaged in simlar activities in the past and
converted them fromunprofitable to profitable enterprises”.
Sec. 1.183-2(b)(5), Inconme Tax Regs. Petitioners argue that they
profitably operated cattle operations on their parents’ ranches

and that they have successfully operated their nedical practices.
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We do not equate petitioners’ chil dhood experiences of caring for
alimted anount of cattle with the responsibility associ ated
with running an entire ranching and farm ng operation. Further,
petitioners’ experiences in the nedical field do not neaningfully
translate into their ranching and farm ng operations. See

Wesi nger v. Conmm ssioner, T.C. Menp. 1999-372; WI kinson v.

Commi ssioner, T.C Menp. 1996-39. Accordingly, this factor al so

does not support petitioners’ position.

F. The Activity's H story of Incone or Losses and
Amount of QOccasional Profits (If Any)

A record of substantial |osses over several years may be

i ndicative of the absence of a profit notive. See Golanty v.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout opinion 647

F.2d 170 (9th Gr. 1981). Petitioners have incurred | osses

t hroughout their ownership of the four properties, with

$1, 284, 349 being incurred between 1986 and 1994. Petitioners
have never earned any profits fromthe ranching and farm ng
activities.

Petitioners argue that they incurred | osses from normnal
startup costs and from unusual nmarket and econom c conditions.
Further, petitioners contend that part of their |osses can al so
be explained by dramatic weat her conditions that affected their
Col orado ranch.

We are unpersuaded. Although the Court recogni zes that
pecan operations do not inmmediately becone profitable,

petitioners purchased the Kerrville ranch in 1993, but they did
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not plant the first pecan trees until 1995 when their retirenent
home was conpleted. Further, petitioners failed to show that had
events beyond their control not occurred their ranches woul d have
been profitable. Accordingly, these factors wei gh agai nst
petitioners.

G The Taxpaver’'s Financi al Status

Substantial income fromsources other than the activity in
question, particularly if the activity’s |osses generate
substantial tax benefits, may indicate that the activity is not
engaged in for profit. See sec. 1.183-2(b)(8), Incone Tax Regs.
Petitioners generated significant inconme fromtheir nedical
practices which enabled themto afford the upkeep on the four
properties. This factor indicates a |lack of profit objective.

H. Per sonal Pl easure

The absence of personal pleasure or recreation relating to
the activity in question may indicate the presence of a profit
objective. See sec. 1.183-2(b)(9), Incone Tax Regs. In the case
of ranching activities, however, because personal enjoynent can
coexi st with demandi ng physical |abor, this factor does “little

to advance or detract from|[petitioners’] position.” Wesinger V.

Comm ssioner, T.C Meno. 1999-372. As to petitioners’ farmng

activity, we note that petitioners constructed a | arge and

beautiful retirenment hone at the Kerrville ranch in the heart of
the Texas hill country. At a minimum we find that this factor
does not advance petitioners’ argunent that they conducted their

ranching and farmng activities with a profit notive.



| . Concl usion

After reviewing the entire record,® we concl ude that
petitioners did not engage in the ranching and farmng activities
with an actual and honest objective of naking a profit within the
neani ng of section 183.° Because we di spose of the section 183
I Ssue against petitioners, we need not reach respondent’s
alternative argunent that petitioners have failed to substantiate
t he cl ai ned expenses which resulted in |osses for the ranching
and farmng activities.

1. St. John Rental Property Expenses

On their 1994 tax return, petitioners deducted $149, 230 of
expenses with regard to the St. John rental property. On the
notice of deficiency, respondent determ ned that petitioners and
the Trust had substantiated expenses in the anount of $64, 937, of
whi ch petitioners could deduct one-half.! Petitioners bear the

burden of proof with regard to the claimed deductions. See Rule

8 Petitioners submitted an expert report by Stephen J.
Kl eber g, which opined, anong other things, that petitioners
conducted their ranching and farm ng operations in a businesslike
manner. We found M. Kleberg' s report and testinony to be of no
assistance in deciding this case. In light of the fact that M.
Kl eberg visited only the Melrose and Chireno ranches and did not
eval uate petitioners’ limted books and records, his testinony
was i npl ausi bl e or questionabl e.

° W have eval uated various facts and circunstances
subsequent to the years in issue. See Taube v. Comm ssioner, 88
T.C. 464, 482 (1987). These facts and circunstances do not
affect our conclusion that petitioners did not have a profit
notive during the years in issue.

10 Since the issuance of the notice of deficiency,
respondent has nmade several concessions affecting the $64,937 in
expenses.
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142(a); Welch v. Helvering, 290 U S. 111, 115 (1933).

Petitioners argue that they are entitled to a $149, 230
deducti on because (1) petitioners and the Trust had an oral
agreenent to operate as a partnership with regard to the St. John
rental property, (2) pursuant to the oral partnership agreenent,
the partner who paid for an expense of the St. John rental
property was entitled to the correspondi ng tax deduction, and (3)
petitioners paid for expenses (including depreciation) in the
amount of $149, 230.

Because petitioners have failed to provide any credible
evi dence of the existence of a partnership or a partnership
agreenent and have failed to substantiate the deductions, we
sustain respondent’s determ nati on.

[11. Charitable Contributions

Section 170(a)(1) provides that a taxpayer may deduct “any
charitable contribution * * * paynment of which is made wthin the
taxabl e year. A charitable contribution shall be allowable as a
deduction only if verified under regulations prescribed by the
Secretary.” The Secretary of the Treasury (Secretary) has issued
section 1.170A-13, Incone Tax Regs., to inplenent Congress’
| egi slative mandate. Section 1.170A-13(c), |Incone Tax Regs,
provi des that the taxpayer nust obtain a qualified appraisal for
donat ed property (except noney and certain publicly traded

securities) in excess of $5,000.11

11 Sec. 1.170A-13(c)(3), Incone Tax Regs., describes the
necessary requirenents for a qualified appraisal.
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In addition, the Secretary requires that the taxpayer attach
an appraisal summary to the tax return. See sec. 1.170A-
13(c)(2)(i)(B), Income Tax Regs. The Secretary has listed in
section 1.170A-13(c)(4)(i) and (ii), Inconme Tax Regs., the itens
to be included by the taxpayer in the appraisal summary. The IRS
has prescribed Form 8283 to be used as the appraisal sunmary.

Al t hough we have not demanded that the taxpayer strictly
conply with the reporting requirenents of section 1.170A-13,
| ncone Tax Regs., we have required that the taxpayer
substantially conply with the Treasury regulations in order to
take the deduction for a charitable contribution. See Hewitt v.

Commi ssioner, 109 T.C. 258 (1997), affd. 166 F.3d 332 (4th G

1998). Based on the record, we find that petitioners did not
tinmely obtain qualified appraisals and failed to include conplete
apprai sal sumaries with their 1993 and 1994 tax returns.

Because petitioners failed to conply substantially with section
1. 170A-13, Incone Tax Regs., we hold that petitioners are not
entitled to deduct the noncash charitable contributions.

V. Section 6662(a) Accuracy-Rel ated Penalties

Pursuant to section 6662(a), for each of the years in issue,
respondent determ ned an accuracy-rel ated penalty of 20 percent
on the anount of the underpaynent attributable to a substanti al
understatenent of tax. 1In the alternative, respondent inposed
the accuracy-rel ated penalties on the anount of the underpaynent
due to negligence or disregard of rules or regul ations.

Respondent' s determ nations are presuned to be correct, and
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petitioners bear the burden of proving that the accuracy-rel ated
penalties do not apply. See Rule 142(a).

A substantial understatenent of tax is defined as an
understatenent of tax that exceeds the greater of 10 percent of
the tax required to be shown on the tax return or $5,000. See
sec. 6662(d)(1)(A). The understatenent is reduced to the extent
that the taxpayer has (1) adequately disclosed his or her
position or (2) has substantial authority for the tax treatnment
of the item See sec. 6662(d)(2)(B). Section 6662(c) defines
“negligence” as any failure to nmake a reasonable attenpt to
conply with the provisions of the Internal Revenue Code, and
“di sregard” neans any carel ess, reckless, or intentional
di sregard.

Whet her applied based on a substantial understatenent of tax
or negligence or disregard of the rules or regulations, the
accuracy-related penalty is not inposed with respect to any
portion of the understatenent as to which the taxpayer acted with
reasonabl e cause and in good faith. See sec. 6664(c)(1). The
deci sion as to whether the taxpayer acted with reasonabl e cause
and in good faith depends upon all the pertinent facts and
circunstances. See sec. 1.6664-4(b)(1), Inconme Tax Regs.

Rel evant factors include the taxpayer's efforts to assess his
proper tax liability, including the taxpayer’s reasonable and
good-faith reliance on the advice of a professional such as an
accountant. See sec. 1.6664-4(b)(1), Income Tax Regs. Further,

an honest m sunderstanding of fact or law that is reasonable in
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light of the experience, know edge, and education of the taxpayer
may i ndi cate reasonabl e cause and good faith. See Reny v.

Conmi ssioner, T.C Meno. 1997-72.

Petitioners assert that they acted with reasonabl e cause and
in good faith when they reported the ranching and farm ng | osses,
the St. John rental property expenses, and the noncash charitable
contributions. The determ nation of whether petitioners engaged
in their ranching and farmng activities for profit involves a

difficult factual question. See, e.g., Wesinger v. Conm SsSioner,

T.C. Meno. 1999-372; Arrington v. Conm ssioner, T.C. Mnob. 1983-

673. Petitioners maintained various receipts, invoices, and
cancel ed checks for their clainmed expenses and enpl oyed an
accountant to prepare their tax returns and advise them Their
accountant testified at trial that he represented other ranchers
and farmers in Texas and that petitioners provided hi menough
information to report their ranching and farmng activities. W
are not persuaded that their reliance on the accountant was | ess
t han reasonable. Accordingly, we find that petitioners acted
wi th reasonabl e cause and in good faith, and, therefore, the
accuracy-rel ated penalties attributable to the |losses fromthe
ranching and farmng activities do not apply.

Petitioners, however, have failed to provide a reasonable
expl anati on why we shoul d not sustain the accuracy-rel ated

penalties with regard to the deductions of the St. John rental
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property expenses and the noncash charitable contributions.
Petitioners provided no credible evidence for the clainmed St.
John rental property deductions. Further, neither petitioners
nor their accountant provided an explanation why tinely qualified
apprai sals were not conducted for the noncash charitable
contributions and why the apprai sal summari es on Form 8283 were
not fully conpleted. W, therefore, sustain respondent’s
i nposition of the accuracy-related penalties with regard to the
under paynent associated with the deductions of the St. John
rental property expenses and the noncash charitable
contri butions.

I n reaching our holdings herein, we have consi dered al
argunents nade by the parties, and to the extent not nentioned
above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




