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VEMORANDUM COPI NI ON
DAWSQN, Judge: This case was assigned to Special Trial
Judge Stanley J. CGol dberg, pursuant to the provisions of section
7443A(b) (4) and Rules 180, 181, and 183.! The Court agrees wth
and adopts the opinion of the Special Trial Judge which is set

forth bel ow.

1 Al section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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OPI NION OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: Respondent determ ned a

deficiency for 1995 in the anbunt of $3,914 and additions to tax
pursuant to sections 6651(a)(1) and 6654 of $2,171 and $364,
respectively.

After concessions, the issues for decision are: (1) Wether
petitioners are entitled to deduct claimed Schedul e C expenses
and Schedul e E | osses; (2) whether petitioners are entitled to
claima $3,000 short-termcapital |oss on Schedule D for 1995;
(3) whether petitioners are liable for an addition to tax
pursuant to section 6651(a)(1); and (4) whether petitioners are
liable for an addition to tax pursuant to section 6654.

Sonme of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are

i ncorporated herein by this reference. At the tine that the
petition was filed, petitioners resided in Canton, Massachusetts.
Ref erences to petitioner are to Marian Juskuv.

Backgr ound

Petitioners emgrated from Slovakia to the United States in
1980. Wile living in Slovakia, petitioner earned a coll ege
degree in electronics froma technical college in Kosice. In
1995, petitioner worked as an el ectronics technician in Boston

for Teradyne, Inc. Maria Juskuv was al so enpl oyed during 1995



- 3 -
and worked for Faul kner Hospital in Jamaica Plain and the Hebrew
Rehabilitation Center for the Aged in Roslindale.

Respondent’ s Andover, Massachusetts, Service Center received
petitioners’ 1995 Federal inconme tax return, Form 1040, on
Novenber 20, 1996, together with Forms W2. On line 7 of the
Form 1040, petitioners reported wages of $78,613; and on line 22,
total income of $78,613. They clainmed total adjustments to
income on line 30 of $78,613 and adjusted gross inconme on line 31
of zero. Thereafter, zero amounts were reported on line 37--
taxabl e incone, and line 54--total tax. Petitioners requested a
refund of $8,942, an anount representing their total Federal
income tax withholding. The return did not include Schedul es C,
D, and E. Attached to the Form 1040 was a three-page "Affidavit
and Statement” submtted by petitioners which set forth various
tax protester argunents, rejected by this and other courts, in
support of their claimthat they owe no inconme tax. Petitioners
filed their return claimng married filing jointly status and two
exenpti ons.

In the notice of deficiency dated April 18, 1997, respondent
determned that petitioners failed to include $10, 300 of taxable
distributions in their gross inconme for 1995. Respondent

conput ed the deficiency as foll ows:



Adj ustnent to incone $10, 300
Taxabl e i ncome per return 67, 063
Corrected taxabl e incone 77,363
Tax--fromtax tables 16, 595
Addi tional tax on IRA (10 percent) 1,030
Total corrected tax liability 17, 625
Less: Tax shown on return 13,711
Def i ci ency 3,914
! Thi s anount was conputed as foll ows:
Wages per return $78, 613
Total incone 78,613
Less:
St andar d deducti on $6, 550
Exenpti ons 5, 000 11, 550
Taxabl e i ncone 67,063

On the basis of the corrected tax liability of $17,625, |ess
t he i ncone wi t hhol di ng of $8, 942, respondent determ ned an
addition to tax under section 6651(a)(1) of $2,171. Likew se,
starting with the $17, 625 anount, respondent al so determ ned an
addition to tax under section 6654(a) of $364.

Petitioners abandoned their tax protester argunments and
filed a Second Anmended Petition on March 30, 1998. In their
anended petition, they clainmed Schedul e C expenses and Schedul e E
| osses and a Schedul e D capital |oss.

Simul taneously with the filing of their anmended petition,
petitioners provided respondent with a revised 1995 Form 1040,
signed on March 30, 1998. On the Form 1040, they included in
gross incone their previously reported wages. They also reported
di stributions of $3,334 and pensions and annuities of $6, 967,

totaling $10,301. Therefore, we deemthat petitioners have
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conceded the issue as to unreported income fromthe
distributions. In addition, petitioners conpleted Schedul es C,
D, and E

On the revised 1995 Form 1040, petitioner listed hinself as
a "comodity broker" on Schedule C. Although he testified that
he has engaged in this activity since 1991 or 1992, petitioner
has never earned inconme fromhis commodity trading activity.
Petitioners clainmed the follow ng Schedul e C expenses incurred in

commodity trading for 1995:

Car and truck expenses $450
Adverti sing 50
Comm ssi ons and fees 562
Repai rs and mai nt enance 978
Suppl i es 393
Meal s and entertai nnment 14
Uilities 255
O her expenses 1 614

Total clained expenses 23,311

! Petitioners' other expenses include $164 for the Wall Street
Journal and $450 paid to conputer equiprment suppliers.

2 Petitioners' clained Schedul e C expenses should actually total
$3,316. No explanation for the discrepancy is given in the
record, and it probably resulted froma nmathematical error by
petitioners.

Petitioners al so claimed Schedule E | osses in the anmount of

$3,435.2 Petitioners' clained Schedule E | osses were purportedly

2 Petitioners' clainmed Schedule E | osses include ordinary

| osses of $509 and net short-termlosses in the anount of $2,936.
Petitioners' clainmed Schedule E | osses should therefore actually
total $3,445. No explanation for the discrepancy is given in the

(continued. ..)
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incurred by Capital Gowh Fund, an S corporation,?® and passed
through to petitioners as the sole shareholders. Petitioner
listed Capital Gowth Fund's business activity as "investnent
conpany” on Capital Gowh Fund's 1995 Form 1120S, U.S. Incone
Tax Return for an S Corporation. Capital Gowh Fund did not
earn any inconme for 1995. Petitioners also calculated short-term
capital |osses of $7,543. They clainmed total Schedule D short-
termcapital |osses for 1995 of $3,000 pursuant to the section
1211(b) limtation.

Petitioners listed their two children as dependents and
cl ai med exenptions for them Apparently, respondent has no
di sagreenent with these two additional exenption deducti ons.

Respondent asserted a claimfor an increased deficiency in
petitioners’ 1995 Federal inconme tax pursuant to section 6214(a)
in the Answer to Second Anended Petition filed on April 20, 1998.
Respondent seeks to increase the deficiency by $13,711 on the
basis of a conputational error. Respondent contends that the
correct deficiency for 1995 on the basis of adjustnments to gross
i ncone set forth in the notice of deficiency is $17,625 and not

$3,914. As previously stated, in the notice of deficiency

2(...continued)
record, and it probably resulted froma nmathematical error by
petitioners.

3 Petitioners elected to nake Capital G owh Fund an S
corporation on Aug. 28, 1995.
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respondent conmputed petitioners’ corrected tax liability for 1995
as $17,625 and fromthis anount subtracted $13, 711 representing
tax shown on petitioners’ return. On line 54 of their Form 1040,
petitioners reported zero tax liability. This is a m stake and
the correct deficiency based on the incone tax return received
Novenber 20, 1996, is $17, 625.

Di scussi on

1. Schedul es C and E Deducti ons

Petitioners contend that they are entitled to deduct
expenses and |l osses incurred in trading activities conducted
during 1995. Petitioners clainmed deductions for expenses and
| osses incurred in commobdities trading on Schedul es C and E of
their 1995 Federal inconme tax return.

Deductions are a matter of l|egislative grace, and a taxpayer
nmust be able to show that the deduction sought cones within the

express provisions of the statute. See New Colonial Ice Co. v.

Hel vering, 292 U.S. 435, 440 (1934). Al taxpayers are required
to keep sufficient records to enable the Conm ssioner to
determne their correct tax liability. See sec. 6001; see al so

Menequzzo v. Comm ssioner, 43 T.C. 824, 831-832 (1965).

The deductions clained by petitioners on their Schedules C
and E are disallowed for |ack of substantiation. At trial,
petitioners offered no docunentation to support their clained

Schedul es C and E deducti ons. It is well settled that we are not
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required to accept a taxpayer's self-serving testinony in the

absence of corroborating evidence. See N edringhaus v.

Comm ssioner, 99 T.C. 202, 212 (1992). Respondent is sustai ned

on this issue.

2. Schedul e D Deducti ons

Petitioners clainmed a Schedule D short-termcapital |oss
deduction in the anpbunt of $3,000. Pursuant to section 1211(b),
a taxpayer other than a corporationis limted to $3,000 in net
capital losses in any given tax year. Under section 1212 any net
capital losses that are disallowed as a result of the limtation
in section 1211 may be carried forward to the next taxable year.

At trial, petitioners submtted a Form 1099-B which |isted
aggregate | osses of $7,547.55 from futures contracts.

Petitioners reported a Schedule D capital |oss of $7,543 on their
revi sed 1995 Form 1040. *

Accordingly, we hold that petitioners have substantiated and
are entitled to claima net short-termcapital |oss deduction of
$3,000 for 1995 pursuant to section 1211(b).

3. Addition to Tax for Failure To File a Tinely Return

Petitioners filed their 1995 Federal inconme tax return on

November 20, 1996

4 There is no explanation in the record as to the difference
bet ween the amount listed on petitioners' 1995 Form 1099-B and
t he amount cl ai ned by petitioners on the 1995 Schedul e D
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Section 6651(a) (1) inposes an addition to tax for failure to
file atinmely tax return. The addition to tax is equal to 5
percent of the anobunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. See
sec. 6651(a)(1l). An additional 5 percent is inmposed for each
nonth or fraction thereof in which the failure to file continues,
to a maxi mum of 25 percent of the tax. See id. The addition to
tax is inposed on the net ambunt due. See sec. 6651(b).

The addition is applicable unless a taxpayer establishes
that the failure to file was due to reasonabl e cause and not
willful neglect. See sec. 6651(a). In order to establish
reasonabl e cause, a taxpayer nust show that despite the existence
of ordinary business care and prudence, the taxpayer was unable
to file the required tax return within the prescribed tinme. See

United States v. Boyle, 469 U S. 241, 246 (1985); Crocker v.

Comm ssioner, 92 T.C. 899, 913 (1989). "WIIful neglect"” neans a

"conscious, intentional failure or reckless indifference."

United States v. Boyle, supra at 245.

We find that petitioners have not established that their
failure to tinely file their 1995 Federal inconme tax return was
due to reasonable cause. Therefore, we hold that they are liable
for an addition to tax under section 6651(a)(1) for 1995.

Respondent is sustained on this issue.



- 10 -

4. Addition to Tax for Failure To Pay Estimated | ncone Taxes

Section 6654(a) inposes an addition to tax where prepaynents
of tax, either through withholding or estimated quarterly tax
paynents during the year, do not equal the percentage of total
liability required under the statute. However, the addition to
tax is not inposed if the taxpayer can show that one of several
exceptions applies. See sec. 6654(e).

On the basis of the record, petitioners do not qualify for
any of the exceptions listed in section 6654(e). Therefore, we
hold that they are liable for the addition to tax pursuant to
section 6654(a) for 1995. Respondent is sustained on this issue.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




