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Pfiled a petition for judicial review pursuant to
secs. 6320 and 6330, I.R C, in response to a
determ nation by Rto leave in place a filed notice of
Federal tax lien for the 1995, 1996, and 1999 years.

Hel d: Because (1) Pis not entitled to dispute
his underlying tax liabilities for 1995 and 1996, (2) P
does not dispute his underlying liability for 1999, and
(3) the record does not establish any abuse of
discretion by R Rs determnation to proceed with
collection action is sustained.

Thomas C. Johnson, pro se.

Horace Crunp, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/ or 6330.! The issue for decision is whether respondent
may proceed with collection as so determ ned.

FI NDI NGS OF FACT

On Novenber 12, 1998, respondent issued to petitioner
separate notices of deficiency for the 1995 and 1996 tax years.?
The notices reflected deficiencies of $1,123 and $3,518, for 1995
and 1996, respectively. The adjustnents were based, for both
years, on disallowance of exenptions clainmed by petitioner for
his two children and, for 1996, on disallowance of the earned
income credit and a change in filing status from head of
household to single. Petitioner and his wife, the children's
not her, had separated in 1996. Petitioner received these notices
but did not file a petition for redetermnation wth the Tax
Court.

Petitioner was diagnosed with end stage renal disease in

August of 1999 and subsequently began ki dney dialysis treatnent.

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code, as amended.

2 A statutory notice of deficiency for 1995 that had
previ ously been issued to petitioner on May 16, 1997, was
returned to respondent unclained and is not germane to this
pr oceedi ng.
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During the period surrounding his marital separation and the
onset of his illness, petitioner found it difficult to cope with
his financial affairs. He did not file Federal incone tax
returns for 1997 or 1998. Petitioner then filed his 1999 return,
whi ch was posted at the Internal Revenue Service Center on My
29, 2000. The return reported a tax liability that was not fully
paid either by w thhol dings or by any paynment submtted with the
return. Respondent made no adjustnents to petitioner’s 1999
reporting and accepted the return as filed.

Fol | ow ng assessnents of petitioner’s tax liabilities for
1995, 1996, and 1999, respondent on or about Septenber 5, 2000,
filed a notice of Federal tax lien with the Judge of Probate in
Mobi | e County, Al abama. The notice of lien reflected a total
unpai d bal ance of $7,235.61, conprising $1, 726.20 for 1995,
$4,361.32 for 1996, and $1, 148.09 for 1999. Then, on Septenber
8, 2000, respondent issued to petitioner a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under |IRC 6320 regarding
the just-described lien.

Respondent on Cctober 10, 2000, received frompetitioner a
Form 12153, Request for a Collection Due Process Hearing, wth
the foll owi ng explanation of his disagreenent with the lien:
“12-31-95 and 12-31-96 is [sic] not correct. Wuld like to

explain at the hearing or over the phone”. Appeals Oficer
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Daniel L. Shirah (M. Shirah) thereafter sent petitioner a letter
dated Cctober 3, 2001, scheduling the requested conference.

A tel ephone conference between petitioner and M. Shirah was
conducted on QOctober 19, 2001. During the conference there
ensued sone di scussion of collection alternatives, anong ot her
things, and after the conference M. Shirah sent to petitioner
for his conpletion Form 656, Ofer in Conprom se, and Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed Individuals. Petitioner began filling out the docunents
but never submtted conpleted forns to respondent.

On January 10, 2002, respondent issued to petitioner the
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 sustaining proposed collection action.?
Petitioner on February 5, 2002, filed with the Tax Court an
i nperfect petition challenging the notice. The petition
reflected that petitioner wished to have his case heard for two
reasons; i.e., he was experiencing hardship due to the disability
of end stage renal disease, and he had now found proof that his
l[itability was too great.

Petitioner then filed an anended petition on March 6, 2002,
consisting of 11 handwitten pages explaining his circunstances.

He indicated therein that the tax years involved were 1995

3 W note that the notice of determnation refers in
apparent error to “levy”, rather than “lien”, action.
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t hrough 1999 and concl uded the anended petition with the
foll ow ng statenent:

| also feel that ny actual tax bill should be

1995- - 204 possi bl e

1996- - 2400 + reasonabl e penalties

1997--500 + reasonabl e penalties

1998--700 + reasonabl e penalties

1999--1100 + reasonabl e penalties
$4900

| beg the court to have nercy on ne and waive this ny

entire tax bill and renove the lein [sic] on ny credit

record. I'msorry and plan to never again let this

happen. [reproduced wi thout certain handwitten

punctuating or graphical markings]

At the tinme the petition and the amended petition were filed,
petitioner resided in the State of Al abana.

On May 6, 2002, respondent noved to dismss for |ack of
jurisdiction and to strike insofar as the case related to 1997
and 1998, on the ground that no determ nation concerning
collection action(s) had been made for those years. This notion
was granted, and respondent thereafter answered the petition as
it related to 1995, 1996, and 1999.

On August 22, 2003, respondent filed a notion for summary
j udgnent, which was cal endared for hearing at the Court’s Cctober
20, 2003, Mobile, Al abama, trial session. Both parties appeared
and were heard, and the notion for summary judgnent was taken
under advi senent. However, because the Court at that tine also

advised that it appeared unlikely that the notion would be

granted in its entirety, the parties proceeded to try the case on
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the nmerits. 1In these circunstances, the Court shall now deny
respondent’s notion for summary judgnent as noot.

OPI NI ON

Col l ection Actions--GCeneral Rul es

Section 6321 inposes a lien in favor of the United States
upon all property and rights to property of a taxpayer where
there exists a failure to pay any tax liability after demand for
paynment. The lien generally arises at the tinme assessnent is
made. Sec. 6322. Section 6323, however, provides that such lien
shal | not be valid against any purchaser, holder of a security
interest, nmechanic’s lienor, or judgnent lien creditor until the
Secretary files a notice of lien with the appropriate public
officials. Section 6320 then sets forth procedures applicable to
afford protections for taxpayers in |lien situations.

Section 6320(a) (1) establishes the requirenent that the
Secretary notify in witing the person described in section 6321
of the filing of a notice of lien under section 6323. This
notice required by section 6320 nust be sent not nore than 5
busi ness days after the notice of tax lienis filed and nust
advi se the taxpayer of the opportunity for adm nistrative review
of the matter in the formof a hearing before the Internal
Revenue Service O fice of Appeals. Sec. 6320(a)(2) and (3).
Section 6320(b) and (c) grants a taxpayer who so requests the

right to a fair hearing before an inpartial Appeals officer,
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generally to be conducted in accordance with the procedures
described in section 6330(c), (d), and (e).
Section 6330(c) addresses the matters to be consi dered at
t he hearing:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirenment of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;

(1i1) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

Once the Appeals officer has issued a determ nation

regardi ng the disputed collection action, section 6330(d) allows
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t he taxpayer to seek judicial reviewin the Tax Court or,
dependi ng upon the circunstances, a U S. District Court. 1In
consi dering whet her taxpayers are entitled to any relief fromthe
Comm ssioner’s determnation, this Court has established the
follow ng standard of review
where the validity of the underlying tax liability is
properly at issue, the Court will review the matter on
a de novo basis. However, where the validity of the
underlying tax liability is not properly at issue, the
Court will review the Conmm ssioner’s adm nistrative

determ nation for abuse of discretion. [Sego v.
Comm ssioner, 114 T.C 604, 610 (2000).]

1. Chal | enges to Underlying Liabilities

As indicated in the above quotation of section
6330(c)(2)(B), challenges to the underlying tax liability nay be
rai sed only where the taxpayer did not receive a notice of
deficiency or otherw se have an opportunity to di spute such
liability.

A. 1995 and 1996

Wth respect to 1995 and 1996, petitioner conceded to
M. Shirah during his Appeals Ofice hearing that he had received
the notices of deficiency issued by respondent. Thus, regardl ess
of the validity of the argunents submtted by petitioner in his
petition and anmended petition concerning the adjustnents nmade by
respondent to his 1995 and 1996 returns, he is precluded from

rai sing those disputes in this proceeding. The Court concl udes
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that petitioner may not challenge his underlying tax liabilities
for 1995 and 1996.

B. 1999

Wth respect to the 1999 year, the unpaid bal ance of
$1,148.09 is based on the tax liability self-reported by
petitioner on his filed return. Petitioner in his anmended
petition indicated that he believed his liability for 1999 shoul d
be $1,100. At trial, however, petitioner explained that he had
just rounded the figure in preparing the anmended petition and did
agree to the $1, 148. 09 amount. Therefore, while section
6330(c) (2)(B) does not preclude taxpayers from chall engi ng self-

reported liabilities, Montgonery v. Conm ssioner, 122 T.C. __

___(2004) (slip op. at 14), it is clear that petitioner does not
propose to do so here.

[, Revi ew for Abuse of Discretion

In light of our conclusions supra regarding challenges to
the underlying liabilities, disposition of this case rests upon
whet her the record reflects an abuse of discretion on the part of
respondent in determning to proceed with collection efforts in
the formof a filed lien. Action constitutes an abuse of
di scretion under this standard where arbitrary, capricious, or

wi t hout sound basis in fact or law. Wodral v. Conm ssioner, 112

T.C. 19, 23 (1999). The Court considers whether the Comm ssioner

commtted an abuse of discretion in rejecting a taxpayer’s
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position with respect to any rel evant issues, including those
items enunerated in section 6330(c)(2)(A); i.e., spousal

def enses, challenges to the appropriateness of the collection
action, and offers of collection alternatives.

Here, petitioner apparently expressed interest in an offer
in conprom se. Section 7122(a), as pertinent here, authorizes
the Secretary to conpronm se any civil case arising under the
internal revenue |laws. Regul ations promul gated under section
7122 set forth three grounds for conmpromse of a liability: (1)
Doubt as to liability, (2) doubt as to collectibility, or (3)
pronotion of effective tax adm nistration. Sec. 301.7122-1(b),
Proced. & Admin. Regs.® Wth respect to the third Iisted ground,
a conprom se nmay be entered to pronote effective tax
adm nistration where: (1)(a) Collection of the full liability
woul d cause econom ¢ hardshi p; or (b) exceptional circunstances

exi st such that collection of the full liability would underm ne

4 Sec. 301.7122-1, Proced. & Admin. Regs., contains an
effective date provision stating that the section applies to
offers in conprom se pending on or submtted on or after July 18,
2002. Sec. 301.7122-1(k), Proced. & Adm n. Regs. Previous
tenporary regulations by their terns apply to offers in
conprom se submtted on or after July 21, 1999, through July 19,
2002. Sec. 301.7122-1T(j), Tenporary Proced. & Adm n. Regs., 64
Fed. Reg. 39027 (July 21, 1999). Because the final and tenporary
regul ations do not differ materially in substance in any way
rel evant here, and for purposes of sinplicity and conveni ence,
the final regulations will be cited. W further note that
tenporary regulations are entitled to the sane wei ght and bi ndi ng
effect as final regulations. Peterson Marital Trust v.

Comm ssioner, 102 T.C 790, 797 (1994), affd. 78 F.3d 795 (2d
Cr. 1996).




- 11 -
public confidence that the tax |aws are being admnistered in a
fair and equitable manner; and (2) conprom se will not underm ne
conpliance by taxpayers with the tax laws. Sec. 301.7122-
1(b)(3), Proced. & Adm n. Regs.

To enabl e the Comm ssioner to evaluate a taxpayer’s
qualification for an offer in conprom se, and particularly in the
face of allegations of econom c hardship, the taxpayer nust
submt conplete financial data. Petitioner, however, has
admtted that he never supplied a conpleted Form 656 or 433-A to
respondent. Hence, although the Court is synpathetic to the
econom c difficulties brought on by petitioner’s narital
separation and nedical condition, it cannot be said that
respondent acted arbitrarily or capriciously in determning to
| eave in place the filed lien when petitioner submtted no offer
in conprom se or docunentation of his financial circunstances.

Petitioner at trial conmmunicated an interest in pursuing an
offer in conprom se on a prospective basis, and the Court would
encourage these efforts. Nonethel ess, as of the January 10,
2002, date of the notice of determ nation, the record does not
reveal any abuse of discretion on the part of respondent. W
shal | sustain respondent’s collection efforts in the formof a

filed Federal tax |ien.
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An appropriate order

denyi ng respondent’s notion

for summary judgnent and

deci sion for respondent wl|

be entered.




