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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of determ na-
tion).

FI NDI NGS OF FACT

Most of the facts have been stipulated and are so found.
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At the tine petitioner filed the petition in this case, he
resided in East Sussex, Engl and.

On Novenber 25, 1997, respondent nailed to petitioner a
notice of deficiency (Novenber 25, 1997 notice) wth respect to
his taxable years 1993 and 1994, which he received. On February
9, 1998, petitioner filed a petition in the Court with respect to
t he Novenber 25, 1997 notice. (W shall refer to the case that
petitioner comenced on February 9, 1998, with respect to the
Novenber 25, 1997 notice relating to his taxable years 1993 and
1994 as the case at docket No. 2446-98.) The Court set the case
at docket No. 2446-98 for trial on Decenber 14, 1998, in Balti-
nmore, Maryland. The Court continued the trial in that case until
April 12, 1999, and set the place of that trial in Washington,
D. C

On April 12, 1999, the Court called the case at docket No.
2446-98 for trial in Washington, D.C. Neither petitioner nor any
aut hori zed representative of petitioner appeared at that trial.
Respondent orally noved to dism ss the case at docket No. 2446-98
for lack of prosecution.

On April 12, 1999, the Court entered an Order of D sm ssal
and Decision (April 12, 1999 Order of D sm ssal and Deci sion)

Wi th respect to the case at docket No. 2446-98. |In that O der
the Court (1) granted respondent’s oral notion to dismss the

case at docket No. 2446-98 for |ack of prosecution and
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(2) decided that there were due frompetitioner for his taxable
years 1993 and 1994 deficiencies in his Federal incone tax (tax)
in the respective anpbunts of $108, 542 and $121, 983 and addi ti ons
to such tax in the respective amounts of $21, 708 and $24, 397.

On April 13, 1999, the Court granted petitioner until June
11, 1999, within which to file a notion to vacate the April 12,
1999 Order of Dism ssal and Decision in the case at docket No.
2446-98. That was because petitioner had tel ephoned the O erk of
the Court and indicated that he had not received until April 11
1999, the Order setting the case at docket No. 2446-98 for trial
on April 12, 1999, in Washington, D.C

On June 8, 1999, petitioner filed a notion to vacate the
April 12, 1999 Order of Dismssal and Decision. On July 9, 1999,
the Court denied that notion to vacate.

On Septenber 29, 1998, respondent nailed to petitioner a
noti ce of deficiency (Septenber 29, 1998 notice) with respect to
hi s taxabl e year 1995, which he received. |In the Septenber 29,
1998 notice, respondent determ ned a deficiency in, and an
addition to, petitioner’s tax for his taxable year 1995 in the
respective amounts of $432,990 and $21,581. Petitioner did not
file a petition in the Court with respect to the Septenber 29,
1998 notice relating to his taxable year 1995.

On Septenber 22, 2000, respondent filed a notice of Federal

tax lien wth the Recorder of Deeds in Washington, D.C., with
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respect to petitioner’s taxable years 1993, 1994, and 1995. That
notice stated, inter alia, “W have nade a demand for paynent of
this liability, but it remains unpaid.”

On Septenber 22, 2000, respondent issued to petitioner a
notice informng himthat respondent had filed a Federal tax lien
with respect to his taxable years 1993, 1994, and 1995 and t hat
he had a right to a hearing (Appeals Ofice hearing) with respon-
dent’s Appeals Ofice with respect to that |ien.

On Cct ober 19, 2000, petitioner filed Form 12153, Request
for a Collection Due Process Hearing (Form 12153). Petitioner
indicated in that formthat he did not agree with the filing by
respondent of a Federal tax lien with respect to his taxable
years 1993, 1994, and 1995. In support of that position, peti-
tioner stated in Form 12153 that his “Tax liability is yet to be
est abl i shed-concerning ny diplomatic status / a greencard hol der
who stayed less than 31 days in the US. (2) Oher matters faxed
to IRS officer.”

On Novenber 29, 2001, respondent’s Appeals Ofice held an
Appeals Ofice hearing with petitioner. On Decenber 27, 2001,
the Appeals Ofice mailed to petitioner a notice of determ nation
Wi th respect to his taxable years 1993, 1994, and 1995. The
notice stated in pertinent part:

Appl i cabl e aw and adm ni strati ve procedures

Wth the best information avail able, the requirenents
of various applicable laws or adm ni strative procedures
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have been net, and the actions taken or proposed by
Revenue O ficer Sterling were appropriate under the
ci rcunst ances.

| RC Section 6321 provides a statutory lien when a

t axpayer neglects or refuses to pay a tax liability
after notice and demand. Transcripts of your accounts
show the Service Center issued these notices; the
obl i gation remai ns unpaid.

* * * * * * *

While the |l aw i nposes no further requirenments prior to
the filing of a notice of federal tax lien, |RM

5.12. 1.3 requires that reasonable efforts be made to
contact you before filing of the notice of Federal tax
lien. Notices were sent attenpting contact with you.

| RC 6320, as enacted by RRA ‘98, inposed Due Process
provi sions effective January 19, 1999. Internal
Revenue Service is required to give notice to you in
witing wwthin five days after the filing of a notice
of Federal tax lien of your rights to request a hearing
with Appeals if the request is made during the thirty
days following the end of the five-day notification
period. These constraints were made in this appeal.

This Settlenent Oficer has had no prior invol venent
wWith respect to these liabilities.

Rel evant issues raised by the taxpayer

You were given the opportunity to raise any rel evant
issues relating to the unpaid tax or the proposed
collection action per IRC Section 6330. You believe
you do not owe the tax, because you were not a | anded
immgrant at the tinme you won the lottery. You feel

t he pending court decision on a later year will prove
that you are not liable for the tax. |If you are found
to owe the tax, you will make arrangenents to pay at
that tine.

Bal ancing efficient collection and intrusiveness

| RC Section 6330 requires that the Settlenment O ficer
consi der whether any collection action bal ances the
need for efficient collection of taxes with the
legitimate concern that any collection action be no
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nore intrusive than necessary. The file indicates that

the legal requirenents pursuant to filing a lien were

met and that there was no i nproper action in such

filing. You had no challenge to the appropriateness of

the collection action, except your assertion that you

do not owe the tax. Since the Tax Court and Appeal s

have previously determned that the tax is owed, the

filing of the notice of Federal tax lien is appropriate

to protect the Governnent’s interest.

OPI NI ON

As we understand petitioner’s position, he is challenging
the respective underlying tax liabilities for his taxable years
1993, 1994, and 1995.! Wth respect to petitioner’s taxable
years 1993 and 1994, petitioner received a notice of deficiency,
filed a petition with respect to that notice, thereby commencing
the case at docket No. 2446-98, and did not appear at the trial
in that case which the Court had set for trial on April 12, 1999,
in Washington, D.C. As a consequence, the Court granted respon-
dent’s oral notion to dismss for |ack of prosecution in the case
at docket No. 2446-98 and entered an Order of Dism ssal and
Deci si on agai nst petitioner in that case. Thereafter, the Court

denied petitioner’s notion to vacate that Order. Wth respect to

petitioner’s taxable year 1995, petitioner received a notice of

Specifically, petitioner argues that he has shown in an-
ot her case that he commenced in the Court with respect to his
taxabl e year 1996 that he is not liable for tax not only for that
year, but also for 1993, 1994, and 1995. W note that after the
trial in the instant case the Court issued an Opinion with
respect to petitioner’s taxable year 1996 in the other case on
whi ch petitioner is relying, in which we sustained respondent’s
determ nations with respect to that year. See Jonbo v. Conm s-
sioner, T.C Meno. 2002-273.
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deficiency, but he did not file a petition with respect to that
notice. On the instant record, we find that petitioner may not
chal l enge the underlying tax liability for any of his taxable
years 1993, 1994, or 1995. See sec. 6330(c)(2)(B).?2

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the determ nation of the Comm ssioner of Internal Revenue

for abuse of discretion.® Seqo v. Conmi ssioner, 114 T.C. 604,

610 (2000); Goza v. Conm ssioner, 114 T.C 176, 182 (2000).

In support of his position that respondent may not proceed
with the collection action as determned in the notice of deter-
mnation with respect to his taxable years 1993, 1994, and 1995,
petitioner argues that respondent did not conply with the coll ec-
tion procedures set forth in the Code. On the instant record, we
find that respondent conplied with the applicable collection
procedures. See sec. 6320.

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determining to proceed with the collection action as determ ned

in the notice of determnation with respect to petitioner’s

2All section references are to the Internal Revenue Code
(Code) in effect at all relevant tines.

3Assum ng arguendo that petitioner had properly placed at
issue the validity of the respective underlying tax liabilities
for his taxable years 1993, 1994, and 1995, on the record before
us, we find that such liabilities are valid.
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t axabl e years 1993, 1994, and 1995. W further find on that
record that respondent may proceed with the collection action as
determned in that notice with respect to those years.

We have considered all of petitioner’s argunments and conten-
tions that are not discussed herein, and we find themto be
W thout merit and/or irrelevant.

To reflect the foregoing,

Deci sion will be entered for

respondent.



