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On Dec. 18, 2001, R nailed to Ps separate,
i dentical Notices of Determ nation Concerning
Col l ection Action(s) Under Sec. 6320 and/or 6330,
. RC. In addition to the Dec. 18, 2001, date stanped
next to the word “Date”, each notice was stanped “FEB
16 2002", in the imrediate proximty of the words “in
re: Due Process Appeal (Tax Court)”. More than 30
days after the Dec. 18, 2001, mailing date of the
notices, Ps filed a petition with the Tax Court seeking
judicial review of the determnation. R noved to
dism ss the petition for lack of jurisdiction on the
ground that the petition was not filed within the 30-
day period prescribed in sec. 6330(d)(1)(A, I.RC

Hel d: Because Ps failed to file their petition
wi thin 30 days of the notices of adverse determ nation,
the petition is dism ssed for |ack of jurisdiction.
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Allen E. Jones, for petitioners.

A. Gary Begun, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: This case is before the Court on
respondent’s notion to dismss for lack of jurisdiction (the
notion). Petitioners object. Respondent’s grounds are that the
petition was not filed within the tinme prescribed by section
6330(d)(1)(A). An evidentiary hearing was held in Detroit,

M chi gan, on June 10, 2002, at which testinony was taken and
ot her evidence was received. On the basis of the evidence, and
for the reasons that follow, we shall grant the notion.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code presently in effect, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioners, husband and
w fe, resided in Deckerville, M chigan.

On Decenber 18, 2001, the Internal Revenue Service Appeal s
Ofice in Detroit, Mchigan, mailed to each petitioner a “Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330", which notices (the notices) are identical
except for nanme and salutation. The notices concern petitioners’

unpaid joint Federal incone tax liabilities for 1995 and 1996.
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The notices were sent to petitioners by certified mail, and
petitioner wife signed for each on Decenber 20, 2001.

Each notice was date stanped “DEC 18 2001" in the upper left
hand corner next to the word “Date”. Vertically listed in the
upper right hand corner of each notice were various itens of
information, including information regarding the person to
contact at the Internal Revenue Service and a tel ephone nunber to
call. The last itemwas the subject matter of the notice: “In
Re: Due Process Appeal (Tax Court)”. Each notice bore a second
date stanp, “FEB 16 2002", imredi ately under or next to that |ast
information item Each notice also contained the follow ng
sentence (conprising a separate paragraph) in the body of the
noti ce:

| f you want to dispute this determnation in court, you

must file a petition with the United States Tax Court

for a redetermnation within 30 days fromthe date of

this letter.

Each notice al so contained the foll ow ng | anguage:

The time limt for filing your petition is fixed by

| aw. The courts cannot consider your case if you file

late. * * *

Petitioners waited until January 23, 2002, to inquire about
the significance of the two dates stanped on the notices. On
that date, petitioner husband inquired of Appeals Oficer D anne
Villa about such significance. M. Villa informed himthat he

had only 30 days fromthe date of the notices to appeal to the

Tax Court and that the February 16 date was probably an internal
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follow up date inadvertently placed on the notices by
respondent’s records unit (which fact Ms. Villa later confirned).

On February 19, 2002, the Court received and filed a
petition dated February 15, 2002, in which petitioners seek
review of respondent’s determ nation, which they identify in the
petition as “the Notice of Determ nation dated 2-16-2002".

OPI NI ON

| nt r oducti on

Section 6330 accords taxpayers the right to notice and the
opportunity for a hearing before the Comm ssioner can proceed
with the collection of taxes by way of a |l evy on property or
rights to property. Sec. 6330(a). The hearing is to be held by
the Internal Revenue Service Appeals Ofice. Sec. 6330(b)(1).
When the Appeals Ofice issues a determnation letter to the
t axpayer follow ng the required hearing, section 6330(d) (1)
provi des that the taxpayer has 30 days follow ng the issuance of
such determnation letter to file a petition for reviewwth the
Tax Court or, if the Tax Court |acks jurisdiction over the
underlying tax liability, with a Federal District Court. This
Court’s jurisdiction under section 6330(d) is dependent upon the
i ssuance of a valid determnation letter and the filing of a

tinmely petition for review. Rule 330(b); Ofiler v.

Comm ssioner, 114 T.C 492, 498 (2000).
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There is no question that the petition was not filed within
the 30-day period prescribed by section 6330(d)(1) for requesting
judicial review of an adverse determ nati on made under section
6330. On that basis, respondent asks that we grant the notion.
Petitioners object, and they ask us to deny the notion on the
basis that they “justifiably relied upon the [February 16] date
clearly marked on Respondent’s Notice of Determnation”. In
support of their objection, petitioners argue that the February
16 date is “located in the sanme general area and format as ot her
letters and notices issued by Respondent”. To illustrate their
point, they attach to their brief a copy of a notice of
deficiency where, in the upper right hand corner, a date appears
under the words “Last Date to Petition Tax Court”.

1. Di scussi on

Wil e we question our authority to | engthen the period fixed
by section 6330(d) (1), see discussion infra, we first address
petitioners’ claimthat the equities of the situation favor them

The notices were nailed and clearly dated Decenber 18, 2001,
and were received by petitioners on Decenber 20, 2001. WMbreover,
the notices specifically warned that any petition for a
redetermnation nust be filed “wthin 30 days fromthe date of
this letter” and that “[t]he courts cannot consider your case if
you file late.” Although, on a notice of deficiency, a second

date (in addition to the “Letter Date”) appears under the words
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“Last Date to Petition the Tax Court”, here the second date
appeared in close proximty to the words “In Re: Due Process
Appeal (Tax Court)”. A determnation letter triggering a
taxpayer’s right to appeal to the Tax Court pursuant to section
6330(d) (1), unlike a notice of deficiency triggering a taxpayer’s
right to petition the Tax Court to redeterm ne a deficiency
pursuant to section 6213(a), need not show the |ast day on which

the taxpayer may file an appeal. Cf. Rochelle v. Conm ssioner,

116 T.C. 356 (2001), affd. 293 F.3d 740 (5th Cr. 2002).

Al t hough the appearance of the February 16 date may have been
confusing to the petitioners, we disagree with their
characterization of such date as denonstrating that “[t]he Notice
on its face clearly states that the Due Process Appeal to the Tax
Court is [due] February 16, 2002.” The Notices do no such thing,
particularly in light of their clear adnonition that, to be
effective, the petition nust be filed with the Tax Court within
30 days “fromthe date of this letter.”

When they received the notices, on Decenber 20, 2001,
petitioners had 28 days in which to either clarify that the 30-
day period ran from Decenber 18, or file a protective petition
with this Court pending later clarification of the due date.

I nstead, they waited until January 23, 6 days after the 30-day
period had expired, to seek clarification. Under the

circunstances, the equities of the situation do not favor them
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We agree with respondent that “petitioners’ allegations that they
relied upon the second date stanp of ‘February 16, 2002' are
self-serving and |lack nerit when viewed under the totality of
ci rcunst ances”.

Mor eover, statutory periods are jurisdictional and cannot be

extended. MCune v. Comm ssioner, 115 T.C 114, 117 (2002);

Joannou v. Commi ssioner, 33 T.C. 868, 869 (1960). See also In re

Smth v. United States, 96 F.3d 800, 802 (6th Gr. 1996), in

whi ch the Court of Appeals for the Sixth Crcuit (the court to
whi ch an appeal fromthis decision would Iie) noted that it has
been “rather consistent in denying ‘equitable’ pleas to disregard
the strict timng rules of the Tax * * * [Code]”, and United

States v. Brockanp, 519 U. S. 347 (1997), in which the Suprene

Court refused to permt equitable tolling of the |imtations
period on incone tax refund clainms. Here, there is no basis to
even consi der whether equitable relief mght be appropriate. The
notices were clearly dated Decenber 18, 2001, and were received
by petitioners on Decenber 20, 2001. Petitioners could have
resol ved any confusion that m ght have been caused by the
February 16, 2002, date stanp sinply by contacting the Internal
Revenue Service upon their receipt of the notices, or during the
ensui ng 28-day period, at the contact tel ephone nunber provided

on the notices thenselves. Their failure to do so has resulted
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in an untinely petition and a resulting inability to invoke the
jurisdiction of this Court under section 6330(d).

[11. Concl usion

Because of petitioners’ failure tinely to file a petition,
we have no jurisdiction to review the noti ces.

To reflect the foregoing,

An appropriate order of

dism ssal for |ack of

jurisdiction will be entered.




