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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COUVI LLI ON, Special Trial Judge: These consolidated cases

were heard pursuant to section 7443A(b)(3)! and Rul es 180, 181,

and 182.

! Unl ess otherw se indicated, section references are to
the Internal Revenue Code in effect for the years at issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.



Respondent determ ned deficiencies in petitioner's Federal

i ncone taxes and additions to tax as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6651(a) Sec. 6654(a)
1993 $2, 696 $674. 00 $112. 93
1994 1, 489 372. 25 - 0-

The issues for decision are: (1) Wether the period of
limtations under section 6501(a) bars respondent from nmaking
assessnents against petitioner for the years 1993 and 1994;

(2) whether, for 1993 and 1994, petitioner realized a gain,
pursuant to section 1001(a), on the redenption of certain shares
of Citizens Federal Bank Non-Cumul ative Preferred Stock (G tizens
Federal Stock); (3) whether, for 1993 and 1994, petitioner was
engaged in a trade or business activity under section 162(a);

(4) whether petitioner is liable for the addition to tax under
section 6651(a) for failure to file returns for 1993 and 1994;
and (5) whether, for 1993, petitioner is liable for the addition
to tax under section 6654(a) for failure to nake estinmated tax

paynents. 2

2 | ssue nunber 1 was presented by petitioner at trial by
way of a nmotion to dismss for lack of jurisdiction on the ground
t hat respondent was barred by the period of limtations under
sec. 6501(a). Respondent filed an objection, affirmatively
all eging that the notices of deficiency were not barred because
petitioner did not file Federal incone tax returns for the 2
years at issue. The Court denied petitioner's notion to dism ss

(continued. ..)
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FI NDI NGS OF FACT

Sone of the facts were stipulated, and those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioner's
| egal residence was Naples, Florida.

In 1993, petitioner earned wages of $17,751 working in a
conveni ence store at Naples, Florida. Petitioner also realized
$143 of interest inconme and $4, 896 of Social Security income in
1993. Finally, petitioner received gross receipts of $5,277 from
the redenption of 209 shares of Citizens Federal Stock

In 1994 petitioner continued to be enployed at the sane
conveni ence store in Naples, Florida, and earned wages of
$14,815. Petitioner also realized $60 of interest incone and $21
of dividend incone in 1994. Finally, petitioner realized gross
recei pts of $1,287 fromthe redenption of 51 shares of Gitizens
Federal Stock in 1994.

Petitioner did not file inconme tax returns for 1993 and

1994. The Internal Revenue Service (IRS) issued the notices of

2(...continued)
for the reason that the statute of |[imtations is not a
jurisdictional question but is a defense in bar or an affirmative
defense to be considered on the nerits. See United Bus. Corp. of
Am v. Comm ssioner, 19 B.T. A 809, 831 (1930), affd. 62 F.2d 754
(2d Cr. 1933). The Court agreed that petitioner's statute of
limtations defense woul d be considered on the nerits.




deficiency based on reports filed by payers of income. The

notices of deficiency were issued on January 28, 1998.

OPI NI ON

1. Wiether Respondent |Is Barred by the Section 6501(a) Period of

Limtations

Petitioner did not file Federal income tax returns for 1993
and 1994. The notices of deficiency for 1993 and 1994 were both
i ssued on January 28, 1998. Petitioner contends that respondent
is barred from maki ng assessnents agai nst hi m because the notices
of deficiency were issued nore than 3 years fromthe dates the
taxes were due for each of the years at issue. Petitioner
contends the 1993 taxes were due on January 1, 1994, and the 1994
taxes were due on January 1, 1995. Since the notices of
deficiency were issued nore than 3 years fromthose dates,
petitioner contends that respondent is barred from nmaki ng
assessnments agai nst him

Section 6501(a) provides generally that taxes inposed by the
I nt ernal Revenue Code shall be assessed within 3 years after the
return is filed, whether or not such return was filed on or after
the date prescribed. Section 6501(c)(3) provides that, in the
case of failure to file a return, the tax may be assessed, or a
proceeding in Court for the collection of such tax nay be begun

wi t hout assessnent at any tine.



The Court rejects petitioner's contention that respondent is
barred from maki ng assessnents against himfor the 2 years in
guestion. Since no returns were filed, section 6501(c)(3)
provi des expressly that assessnent may be nade at any tine.

Mor eover, petitioner is in error in claimng that the taxes were
due on January 1, 1994, and on January 1, 1995. Cal endar year

t axpayers are, under section 6072(a), required to file their
incone tax returns and pay the taxes thereon on or before Apri
15th follow ng the close of the taxable year. The Court,
therefore, rejects petitioner's claimthat respondent is barred

by the period of limtations under section 6501(a).

2. Gin on Redenption of Stock

Under section 1001(a), gain fromthe sale or other
di sposition of property is the excess of the anmount realized over
the adjusted basis of the property. 1In this case, the parties
agree that petitioner realized $5,277 and $1, 287 in 1993 and
1994, respectively, on the redenption of Citizen's Federal Stock
owned by petitioner. At issue is the adjusted basis of the
redeened stock in the hands of petitioner.

Ceneral ly, under section 1012, the basis of property is its
cost. The cost is the anmount paid for such property in cash or
ot her property. See sec. 1.1012-1(a), Incone Tax Regs. Thus,

petitioner nmust denonstrate the econom c outlay necessary for
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sharehol ders to claimbasis. See, e.qg., Estate of Leavitt v.

Comm ssi oner, 875 F.2d 420, 422 (4th Cr. 1989), affg. 90 T.C

206 (1988); Underwood v. Conm ssioner, 535 F.2d 309, 311 (5th

Cr. 1976), affg. 63 T.C. 468 (1975). In the notice of
deficiency, respondent determ ned that petitioner had a zero
basis in the redeened stock. Petitioner testified that he had a
basis of $25 per share or a total of $5,225 and $1, 025 for the
shares redeened in 1993 and 1994, respectively.

In an attenpt to substantiate his basis in the redeened
securities, petitioner submtted a copy of a certificate issued
by the Citizens Federal Bank. The certificate shows that
petitioner owed 163 shares of Citizens Federal Stock, that the
stock was 8 percent Series C Non-Cunul ative Preferred Stock, and
that the stock's par value was $.01. Additionally, petitioner
submtted a copy of a letter fromthe Citizens Federal Bank
declaring its intent to redeem sone of its outstanding shares
fromshareholders. This letter indicates that the redenption
price of the stock was 101 percent of the preference val ue, or
$25. 25 per share. Petitioner did not subnmit any other evidence
to support his clained basis in the redeened shares of stock.

Petitioner's testinony regarding the purchase of the stock
at issue was vague. In fact, he was unable to provide any
details regarding his purchase of the stock other than the

cl ai med $25 per share purchase price that he surm sed fromthe



letter the bank sent him The docunments submtted by petitioner
in no way established the anbunt or amounts petitioner paid for
the shares or the amobunts he originally deposited for such
shares. Petitioner contended that the stock was no nore than a
savi ngs account and that the redenption was nothing nore than a
return of his noney plus the 1 percent in excess of his original
deposit. However, he presented no evidence to show when such
nmoneys had been deposited or the anobunt that had been deposited.
Petitioner, therefore, failed to establish the econom c outlay
necessary to claimbasis. Thus, the Court finds that petitioner
had a zero basis in the 260 shares of Citizens Federal Stock that
were redeenmed in 1993 and 1994. Accordingly, respondent's

determ nation i s sustai ned.

3. Section 162 Trade or Business Activity

Petitioner clainmed that he incurred deductible trade or
busi ness expenses during 1993 and 1994 in connection with an
engi neering business. He did not describe what type of
engi neering activities he was engaged in or what kinds of
engi neering services he perfornmed, if any, during the years in
guestion. He admtted having no gross receipts for either year
fromsuch an activity.

Section 162(a) provides: "There shall be allowed as a

deduction all the ordinary and necessary expenses paid or
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incurred during the taxable year in carrying on any trade or

busi ness”. In order for an expenditure to be deductible as a
busi ness expense, the expenditure nust relate to an activity that
anpunts to the present carrying on of an existing business.

Koons v. Commi ssioner, 35 T.C 1092, 1100 (1961). Thus, in order

for petitioner to neet his burden of proof, it is necessary to
establish that the expenditures in question related to activities
that anmounted to the present carrying on of a business.

Rei singer v. Conm ssioner, 71 T.C. 568, 572 (1979); Koons v.

Conm ssi oner, supra. Wether a taxpayer is engaged in a trade or

busi ness, and the nature of such trade or business, are questions

of fact. Ford v. Comm ssioner, 56 T.C 1300, 1307 (1971), affd.

per curiam 487 F.2d 1025 (9th G r. 1973); Corbett v.

Commi ssioner, 55 T.C. 884, 887 (1971); Canter v. United States,

173 . d. 723, 354 F.2d 352 (1965). The Suprene Court has
interpreted the trade or business term nology of section 162 to
mean that the taxpayer nust be involved in the activity with
continuity and regularity and that the taxpayer's primry purpose
for engaging in the activity nust be for income or profit.

Conmm ssioner v. Groetzinger, 480 U. S. 23, 35 (1987). In

Conm ssioner v. Goetzinger, supra at 35, the Suprene Court

stated "that to be engaged in a trade or business, the taxpayer

must be involved in the activity with continuity and regularity



and that the taxpayer's primary purpose for engaging in the
activity must be for incone or profit.”

Petitioner did not establish that he was engaged in a trade
or business during 1993 and 1994. Petitioner earned no gross
receipts fromthe purported activity during the 2 years at issue
and presented no docunentary information to establish exactly
what type of an activity he was purportedly engaged in. He
testified he was engaged in an engi neering activity but presented
no evidence as to the nature of the engi neering services he
provi ded, the nature of his clients, the date the activity
comenced, and why, during 1993 and 1994, he had no gross incone
fromsuch an activity. Petitioner testified he had an
engi neering background and had taught engineering at two or three
col l eges, and, although the Court has no reason to doubt such
testinmony, the Court is not satisfied that petitioner's
background established a trade or business during 1993 and 1994.
On this record, the Court holds that petitioner failed to
establish that he was engaged in a trade or business activity
during 1993 and 1994.

4. Sec. 6651(a) Failure-to-File Addition to tax

The next issue is whether petitioner is liable for the
additions to tax under section 6651(a)(1) for his failure to file
Federal inconme tax returns for 1993 and 1994. Section 6651(a) (1)

i nposes an addition to tax for a taxpayer's failure to file
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tinmely returns, unless the taxpayer can establish that such
failure "is due to reasonabl e cause and not due to w | ful
neglect". The addition to tax is 5 percent of the anount
required to be shown on the return for each nonth beyond the
return's due date, not to exceed 25 percent. See sec.
6651(a) (1) .

Reasonabl e cause exi sts where a taxpayer exercises ordinary
busi ness care and prudence and still is unable to file a tinely

return. See Crocker v. Conm ssioner, 92 T.C 899, 913 (1989);

Estate of Vriniotis v. Comm ssioner, 79 T.C 298, 310 (1982);

sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful neglect is
viewed as a conscious, intentional failure or reckless

indifference to the obligation to file. See United States v.

Boyle, 469 U S. 241, 245-246 (1985); Estate of Newton v.

Comm ssioner, T.C Meno. 1990-208. \Wether petitioner has shown

reasonabl e cause and no willful neglect is a question of fact to

be decided on the entire record. See Estate of Duttenhofer v.

Comm ssioner, 49 T.C. 200, 204 (1967), affd. per curiam410 F. 2d

302 (6th Gir. 1969).

Section 6011(a) provides that any person nade |iable for any
tax inposed by Title 26 shall make a return or statenent
according to the fornms and regul ati ons prescribed by the
Secretary. Section 6012(a) requires that every individual having

gross incone that equals or exceeds the exenption anmount nust
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file a tax return, except (as relevant here) that a return shal
not be required of an individual who is not married, is not a
surviving spouse, is not a head-of-household, and for the taxable
year has gross inconme of |less than the sum of the exenption
anount plus the basic standard deduction applicable to such

i ndi vidual. Individual tax returns are due on or before the 15th
day of the fourth nonth followng the close of the tax year. See
sec. 1.6072-1(a), Incone Tax Regs.

The term "gross incone" neans "all incone from whatever
source derived." Sec. 61. The exenption anmounts applicable to
petitioner for the tax years 1993 and 1994 were $2, 350 and
$2, 450, respectively. See sec. 151(d). The standard deduction
anounts applicable to petitioner for tax years 1993 and 1994 were
$3, 700 and $3, 800, respectively. See sec. 63(c). Thus,
petitioner was required to file for 1993 and 1994 if his gross
incone in those years exceeded $6, 050 and $6, 250, respectively.
Petitioner stipulated the fact that he had gross incone in 1993
and 1994 of $28,440 and $14, 896, respectively. Petitioner,
therefore, was required to file a return in the years at issue
since his gross incone for those years clearly exceeded the
m ni mum statutory anmounts for filing.

Petitioner clainmed that he did not file returns for 1993 and
1994 because, based on his reading of the instructions

acconpanying his tax return forns for the years in question, he
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did not have enough incone to be required by lawto file a
return. Petitioner believed that in calculating his incone to
determ ne whether he was required to file a return he was
entitled to deduct his clainmed expenses in arriving at the incone
figure. |In support of this contention, petitioner submtted a
copy of the tax return instructions that he clainmed he relied on
in reaching his decision not to file. The instructions read, in
rel evant part, as follows:

You nust file a return if your gross incone was at |east the

amount shown in the last colum.!® G oss incone neans al

i ncome you received in the formof noney, goods, and

services that is not exenpt fromtax, including any gain on

the sale of your hone (even if you may exclude or postpone

part of all of the gain). * * *

Petitioner's claimis not supported by the instructions he
purportedly relied on. He msread or m sconstrued the above-
guot ed | anguage. The instructions clearly state that a taxpayer
must file a return if his gross incone for the year equals or
exceeds a specified dollar amount. In the next sentence, the
term"gross income" is clearly defined. Inportantly, the
definition of "gross incone” in the instructions does not in any

way state or even nention the deduction of any expenses in

arriving at "gross incone". Petitioner's claimcannot be

s The anmount shown in the last colum is $6, 050 and $6250
for 1993 and 1994, respectively.
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sustained. Nothing in the above-cited | anguage supports the
netting of expenses against gross incone to determ ne whether or
not inconme tax returns were required to be filed for the years in
guesti on.

Petitioner was required to file inconme tax returns for 1993
and 1994. He has failed to showthat the failure to file was due
to reasonabl e cause and was not due to willful neglect.
Petitioner, therefore, is liable for the failure-to-file addition
to tax under section 6651(a). Therefore, respondent's

determ nation on this issue is sustained.

5. Sec. 6654(a) Addition to tax for Failure to pay Estinated tax

Respondent determ ned the addition to tax under section
6654(a) for failure to make estimted tax paynents for 1993.
Section 6654(a) provides for an addition to tax "in the case of
any underpaynent of estimated tax by an individual”. There is no
exception contained therein relating to reasonabl e cause and | ack
of willful neglect. Subject to certain exceptions provided by
statute and not pertinent here, this addition to tax is otherw se
automatic if the anobunts of the wi thholdings and estinated tax
paynents do not equal statutorily designated anmounts. See

Ni edringhaus v. Commi ssioner, 99 T.C 202, 222 (1992).

Petitioner produced no evidence to show that respondent's

determ nation of his liability for the addition to tax under
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section 6654(a) was in error. Consequently, because petitioner
failed to make any estinmated tax paynments for 1993, respondent's
determ nation on this issue is sustained.

To reflect the foregoing,

Deci sions will be entered

for respondent.?

4 The total anmount of stipulated inconme attributed to
petitioner for 1993 exceeded the amount determned in the notice
of deficiency by $4,027. Respondent did not file responsive
pl eadi ngs to increase the deficiency against petitioner for this
addi tional income. Accordingly, the deficiencies and additions
to tax for 1993 will be the anmounts determined in the notice of
defi ci ency.



