T.C. Meno. 1999-296

UNI TED STATES TAX COURT

ROBERT JOHN KAYI AN, TRANSFEREE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

NI CHOLAUS M KAYI AN, TRANSFEREE, Petitioner V.
COWM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 6431-96, 11210-96. Filed Septenber 3, 1999.

Geoffrey Todd Hodges, for petitioners.

Randal | B. Pooler, for respondent.

MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: |In separate notices of transferee liability
(notices), respondent determ ned that petitioner Robert John
Kayi an (Robert Kayi an) and petitioner N cholaus M Kayi an

(Ni chol aus Kayian) are liable as transferees in anobunts not ex-



ceedi ng $10, 933 and $8, 200, respectively, plus interest thereon
as provided by law, for the unpaid Federal inconme tax (tax)
l[tability of Harry K. Kayian, Sr. (M. Kayian, Sr.) for 1987,
1988, and 1989 in the anounts of $1,503, $18, 959, and $26, 442,
respectively, plus interest thereon as provided by |aw (M.
Kayi an, Sr.'s 1987-1989 unpaid tax liability).? W nust decide
whet her those determ nations should be sustained. W hold that
t hey shoul d.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme Robert Kayian filed his petition in this case,
he resided in Brandon, Florida. At the tinme N chol aus Kayi an
filed his petition in this case, he resided in Tanpa, Florida.

M. Kayian, Sr., who died intestate on August 17, 1993,
after a long illness, was the father of petitioner Robert Kayi an,
Harry Kayian, Jr. (M. Kayian, Jr.), Kenneth V. Kayian, R chard
H Kayi an, and Karen Kayi an Aubel and the grandfather of pe-
titioner N cholaus Kayian, Kenneth J. Kayi an-Beck, and Kaitlynn
E. Kayian. M. Kayian, Jr. is the father of N chol aus Kayi an.

I n Septenber 1989, M. Kayian, Sr., who had been married to

Beatrice L. Kayian (Beatrice Kayian), nmet Nancy Livingston f/k/a

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Nancy Kayian (Ms. Livingston), and they were married in 1990.

M. Kayian, Jr. did not |ike Ms. Livingston, who was only a few
years ol der than he was, and was suspicious of her intentions in
marrying his father. After M. Kayian, Sr. married M.

Li vingston, the relationship of M. Kayian, Jr. with his father
changed in that, inter alia, M. Kayian, Jr. never had the
opportunity to be alone with him

From sonetine in 1990 until md-March 1991, M. Kayian, Sr.
and Ms. Livingston lived in Aruba in housing provided by a resort
for which M. Kayian, Sr. was selling tinme-shares. In md-Mrch
1991, M. Kayian, Sr. and Ms. Livingston noved from Aruba to Key
West, Florida (Key West), where they lived until July of that
year. In July 1991, they noved from Key West to Tanpa, Florida
(Tanmpa), where they purchased a residence. M. Kayian, Sr. had
the title of that Tanpa residence placed solely in the name of
Ms. Livingston in an attenpt to preclude the Internal Revenue
Service (the Service) fromusing it in order to satisfy any
outstanding tax liability that he had.

Sonetinme while M. Kayian, Sr. and Ms. Livingston were
l[iving in Aruba, M. Kayian, Sr. acquired bearer bonds issued by
Nat ex I nvestnents A V.V. (Aruba bonds). After they returned to
the United States, M. Kayian, Sr. and Ms. Livingston received
statenents with respect to those bonds on a regul ar basis.

During 1992 and 1993, the bal ance shown on those statenents,



whi ch included accrued interest, was as high as $99, 000. Around
August 1992, M. Kayian, Sr. began receiving nonthly paynents
with respect to the Aruba bonds.

M. Kayian, Sr. and Ms. Livingston did not file any tax
returns (returns) while they were living in Aruba. As of January
1992, M. Kayian, Sr. had not filed returns for taxable years
1986 through 1990. Nor had he made any estimated tax paynents
during 1985 through 1990 or thereafter during 1991 and 1992.

Because the Service's records showed that substantial
anounts of inconme had been reported to the Service as havi ng been
paid to M. Kayian, Sr. during 1987 through 1989 and that M.
Kayi an, Sr. should have filed returns for those years, revenue
of ficer John Shatraw (M. Shatraw) of the Service's collection
di vi sion was assigned to investigate and to issue a sumons with
respect to those delinquent returns. |In early February 1992, M.
Shatraw served a summons (sunmmons) on M. Kayian, Sr. to conpel
hi mto produce the books and records necessary to prepare and
file his returns for 1987 through 1989.

M. Kayian, Sr. had not filed his returns for 1987, 1988,
and 1989 prior to February 26, 1992, when he and M. Kayian, Jr.
met with M. Shatraw about the sumons (February 26, 1992 neet -
ing). Nor did he bring those returns to that neeting. M.

Kayi an, Sr. disclosed to M. Shatraw at the February 26, 1992

meeting that he had throat cancer and requested additional tine



Wi thin which to prepare and file his returns for 1987, 1988, and
1989. M. Shatraw granted M. Kayian, Sr.'s request.

M. Kayian, Jr. recomended to M. Kayian, Sr. that he

retain a return preparer to assist himin the preparation of his
del i nquent returns. M. Kayian, Jr. referred M. Kayian, Sr. to
Ashl ey Lanier (M. Lanier), a certified public accountant since
1960 who had extensive experience in the preparation of returns
and whom M. Kayian, Jr. was using as his return preparer. M.
Kayian, Sr. retained M. Lanier and net with himon several
occasions as part of M. Lanier's efforts to obtain from M.
Kayian, Sr. information, including information about any interest
and other incone that M. Kayian, Sr. received, that M. Lanier
needed in order to prepare M. Kayian, Sr.'s returns for 1987,
1988, and 1989 and joint returns of M. Kayian, Sr. and Ms.
Li vi ngston for 1990 and 1991. M. Kayian, Jr. was present at two
of those neetings. M. Kayian, Sr. never disclosed to M. Lanier
t hat he owned the Aruba bonds or that he received interest incone
fromthose or any other bonds.

On March 2, 1992, March 30, 1992, and April 13, 1992,
respectively, M. Kayian, Sr. filed the returns for 1987, 1988,
and 1989 that M. Lanier had prepared for him Each of those
returns showed that tax was due. Respondent assessed the tax
shown due in those returns, plus applicable additions to tax and

interest, on May 4, 1992, May 18, 1992, and June 1, 1992, re-
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spectively. On June 5, 1992, and July 7, 1992, respectively, M.
Kayian, Sr. and Ms. Livingston filed joint returns for 1990 and
1991 that M. Lanier had prepared for them Each of those
returns showed tax due. (W shall sonetines refer to the tax
l[iabilities, including applicable additions to tax and interest,
of M. Kayian, Sr. (1) for the years 1987 through 1989 as 1987
through 1989 tax liability and (2) for the years 1987 through
1991 as 1987 through 1991 tax liability.)

M. Kayian, Sr. did not pay his 1987 through 1991 tax
l[itability when he filed returns for those years. Consequently,
M. Shatraw turned his attention to the collection of that tax
l[tability. |In order to determine the financial ability of M.
Kayian, Sr. to pay his 1987 through 1991 tax liability, M.

Shat raw asked M. Kayian, Sr. to conplete and submt Form 433-A,
Col l ection Information Statenent for Individuals. The Service
uses Form 433-A to obtain financial information (e.g., incone,
assets, and liabilities) regarding a taxpayer, on which the

i nvestigating revenue officer can rely in making a determ nation
about a taxpayer's ability to pay tax due.

On or about March 22, 1992, M. Kayian, Sr. submtted a
conpl eted Form 433-A to M. Shatraw, which he signed under
penalties of perjury (M. Kayian, Sr.'s Form 433-A). M. Lanier
was not actively involved in the preparation or subm ssion of

that form In M. Kayian, Sr.'s Form 433-A M. Kayian, Sr



indicated, inter alia, (1) that he maintained an | RA with Jackson
Nat i onal | nsurance Conpany (Jackson National),? but he did not
i ndicate the balance in that account; (2) that he owned two
condom niumunits in Key West (Key West condom niuns), in which
he had equity totaling $42,775; (3) that he did not own any life
i nsurance policies; (4) that he owned nortgage notes receivabl e
worth $120, 000 on certain tine-share units (tine-shares);
(5) that he anticipated an increase in his incone; (6) that he
was involved in court proceedings regarding alinony; (7) that he
had owned anot her condom niumunit in Key West which had been re-
possessed; and (8) that he had not made any recent transfers of
assets for less than full value. M. Kayian, Sr. did not dis-
cl ose the Aruba bonds in the Form 433-A that he conpleted and
submtted to M. Shatraw. Nor did he disclose in that formthat
he maintained with Continental Life & Accident Conpany (Con-
tinental) an annuity contract (Continental annuity contract) and
a separate group life insurance policy (Continental group life
i nsurance policy).

In determning the potential to collect M. Kayian, Sr.'s

1987 through 1991 tax liability, M. Shatraw relied on M.

2Al t hough not altogether clear fromthe record, it appears
that the RA with Jackson National to which M. Kayian, Sr. was
referring consisted of an annuity contract that he had purchased
from Jackson National on Apr. 15, 1988 (Jackson National annuity
contract).
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Kayian, Sr.'s Form 433-A, although he attenpted to verify the
accuracy and conpl eteness of that form and nade a few notations
on that form based principally on his discussions with M.

Kayian, Sr. Since certain assets that M. Kayian, Sr. listed in
that formwere located in the vicinity of Mam, Florida (Mam),
M. Shatraw contacted the Mam office of the Service's col -

| ection division for assistance in verifying M. Kayian, Sr.'s
Form 433-A. However, that office was unable to provide any
assistance to M. Shatraw because its operations were tenporarily
affected due to Hurricane Andrew.

M. Kayian, Sr. never disclosed to M. Shatraw or other
personnel of the Service that he owned the Aruba bonds, and it
woul d have been al nost inpossible for the Service to di scover
such an offshore asset. If M. Kayian, Sr. had infornmed M.

Shat raw about those Aruba bonds, M. Shatraw woul d have required
M. Kayian, Sr. to liquidate those bonds and apply the bond
proceeds toward satisfaction of his 1987 through 1989 tax |i-
ability.

M. Kayian, Sr. consistently represented to M. Shatraw that
he intended to pay in full his 1987 through 1989 tax liability.
Between April 13, 1992, and August 5, 1992, M. Kayian, Sr. nade
paynments to the Service totaling approximately $16, 735 that the

Service credited to his tax liability for 1987. M. Kayian, Sr.



obt ai ned approxi mately $13, 000 of those paynents by |iquidating
certain assets listed in M. Kayian, Sr.'s Form 433-A

On July 20, 1992, due to the failure of M. Kayian, Sr. to
pay in full his 1987 through 1989 tax liability, the Service
recorded a notice of Federal tax lien in an anount totaling
$68, 243.27 in H Il sborough County, Florida. M. Kayian, Sr. nmade
no further paynments of his outstanding tax liability after August
5, 1992.

At sone tinme between July 20, 1992, and Septenber 4, 1992,
the collection of M. Kayian, Sr.'s 1987 through 1991 tax Ii-
ability was transferred to revenue officer C aude A Stephens
(M. Stephens). On Septenber 4, 1992, M. Stephens sent M.
Kayian, Sr. a final notice of intention to levy with respect to
the respective taxes that were shown due in the 1990 and 1991
joint returns that M. Kayian, Sr. and Ms. Livingston had sub-
mtted to the Service.

Through at | east Novenber 9, 1992, M. Stephens comruni cat ed
with M. Lanier with respect to, inter alia, the assets and
liabilities listed in M. Kayian, Sr.'s Form 433-A. The in-
formation that M. Lanier provided to M. Stephens during those
comuni cati ons was based solely on information that M. Lanier
had obtained from M. Kayian, Sr. M. Stephens was never nmade
aware of the existence of the Aruba bonds that M. Kayian, Sr.

owned.
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In addition to his discussions with M. Lanier about M.
Kayian, Sr.'s tax situation, M. Stephens perforned an i ndepend-
ent investigation to determ ne whether the information contained
in M. Kayian, Sr.'s Form 433-A was accurate and conplete. As
part of M. Stephens' investigation of M. Kayian, Sr.'s finan-
cial situation, M. Stephens did not |ocate any assets owned by
M. Kayian, Sr. that were not shown in M. Kayian, Sr.'s Form
433-A. However, it would have been al nost inpossible for the
Service to discover offshore assets, such as the Aruba bonds.

On or about Novenber 9, 1992, M. Stephens nmade handwitten
notations on M. Kayian, Sr.'s Form433-A to update it, including
one notation which corrected a notation that M. Shatraw had made
on that formregardi ng ownershi p of one of the Key West con-
dom niunms that M. Kayian, Sr. listed therein. After the updates
that M. Shatraw and M. Stephens made to M. Kayian, Sr.'s Form
433-A, that formindicated, inter alia, (1) that M. Kayi an,
Sr.'s nmonthly expenses exceeded his nonthly inconme by $588 and
(2) that the nortgage notes which M. Kayian, Sr. owned on
certain time-shares had a val ue of $60, 000.

At sonme undisclosed tinme after M. Kayian, Sr. submtted to
the Service the returns for 1987 through 1991 that M. Lanier had
prepared, M. Lanier indicated to M. Kayian, Sr. that, in |ight
of the total anount of his 1987 through 1991 tax liability and

M. Lanier's understanding of M. Kayian, Sr.'s limted re-
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sources, M. Kayian, Sr. should consider submtting offers-in-
conprom se with respect to that tax liability. Because M.
Kayian, Sr. was not famliar with an offer-in-conpromse, M.
Lani er explained to himwhat such an offer is. In recomendi ng
to M. Kayian, Sr. that he consider submtting an offer-in-
conprom se and in preparing separate offers-in-conpromse with
respect to M. Kayian, Sr.'s 1987 through 1989 tax liability and
M. Kayian, Sr. and Ms. Livingston's joint tax liability for 1990
and 1991 (joint 1990 and 1991 tax liability), M. Lanier relied
on the information provided to himby M. Kayian, Sr. about his
assets and did not independently verify that information. At no
point did M. Kayian, Sr. divulge to M. Lanier that he owned the
Aruba bonds or any other bonds. If M. Kayian, Sr. had infornmed
M. Lanier about the Aruba bonds, M. Lanier would have discl osed
that information to the Service, and it would have inpacted M.
Lanier's preparation of offers-in-conpromse for M. Kayian, Sr.
On Decenber 7, 1992, M. Kayian, Sr. signed, under penalties
of perjury, an anended offer-in-conprom se that M. Lanier had
prepared, in which he offered to satisfy for $23,121.40 his 1987
through 1989 tax liability (1987 through 1989 anended offer),
which total ed $72,807.59. On the sane date, M. Kayian, Sr. and
Ms. Livingston signed, under penalties of perjury, an anmended
of fer-in-conprom se that M. Lanier had prepared, in which they

offered to satisfy for the sane $23,121.40 their joint 1990 and
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1991 tax liability (1990-1991 anended offer), which totaled
$18,854.93. A docunent entitled collateral agreenment was at-
tached to each of those amended offers-in-conpromse. Each such
docunent stated in pertinent part:
|, Harry K. Kayian Sr, submtted an anended offer dated
12/07/92 in the amount of $23121.40 to conproni se an
unpai d Federal Incone tax liability, plus statutory
additions, for the period ended Decenber 31, 1987,
Decenber 31, 1988, and Decenber 31, 1989.
We, Harry K Kayian Sr & Nancy L. Kayian, submtted an
anended offer dated 12/07/92 in the anount of $23121.40
to conprom se an unpaid joint Federal Income tax Ili-
ability, plus statutory additions, for the period ended
Decenber 31, 1990, and Decenber 31, 1991.

The purpose of this letter is to amend those offers by
addi ng the follow ng provision:

One paynment of $23121.40 shall satisfy all offer
paynment requirenents as to the total sumpaid in
full with respect to all offers described herein.
This agreenent is contingent upon the acceptance
of the above referenced offers. [Reproduced |it-
erally.]
The 1987 through 1989 anended offer and the 1990-1991 anended
of fer gave the follow ng response to a question which requested
t he taxpayer to state the reasons why each such offer should be
accepted: "I cannot pay these taxes."

M. Lanier sent M. Stephens the 1987 through 1989 anended
of fer and the 1990-1991 anended offer under a transmttal letter
dat ed Decenber 8, 1992. That transmttal letter stated in
pertinent part: "The new Ofers are for a total of $23,121.40 in

settlenment of all incone taxes, interest, and penalties for 1987,
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1988, 1989, 1990, and 1991." M. Stephens reviewed the foregoing
anended offers-in-conprom se. Based on the value of all of the
assets disclosed in M. Kayian, Sr.'s Form 433-A, discussions
wth M. Kayian, Sr. and M. Lanier, and M. Stephens' independ-
ent investigation of M. Kayian, Sr.'s financial situation, M.
St ephens prepared what the Service refers to as a reasonabl e

col l ection potential conputation. Such a conmputation is used to
ascertain the reasonable collection potential of a taxpayer who
has submitted an offer-in-conpromse to the Service. |In pre-
paring that reasonable collection potential conputation with
respect to M. Kayian, Sr., M. Stephens did not include the

val ue of the Aruba bonds or any other assets or interests which
M. Kayian, Sr. owned but which were not disclosed in M. Kayian,
Sr.'s Form 433-A or in discussions wth M. Kayian, Sr. and M.
Lani er.

Based on the information provided by M. Kayian, Sr. and M.
Lanier, M. Stephens concluded that there existed a doubt as to
the collectability of M. Kayian, Sr.'s 1987 through 1989 tax
ltability and M. Kayian, Sr. and Ms. Livingston's joint 1990 and
1991 tax liability and that an acceptable offer-in-conprom se of
M. Kayian, Sr.'s 1987 through 1991 tax liability was $23, 121. 40.
On Decenber 11, 1992, M. Stephens recommended to his supervisor
that the Service accept the 1987 through 1989 anended offer and

the 1990- 1991 anended offer. [If M. Stephens had known of the
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exi stence of the Aruba bonds, he would not have nade that rec-
omendation. Instead, he would have requested that M. Kayian,
Sr. liquidate those bonds and use the bond proceeds toward
satisfaction of his outstanding tax liability. M. Stephens
supervi sor rejected M. Stephens' recomendation that the Service
accept the 1987 through 1989 anended offer and the 1990-1991
amended of fer

In a |letter dated Decenmber 21, 1992, M. Lanier wote to M.
St ephens concerni ng a proposed exam nation of M. Kayian, Sr.'s
returns for 1988 and 1989. That letter stated: "It just seens
pointless to go through with the exam nati on because there are no
nore assets avail able to pay any additional taxes.” On June 8,
1993, M. Kayian, Sr. withdrew the 1987 through 1989 anended
of fer and the 1990-1991 anended offer.

M. Kayian, Sr. executed under oath a financial affidavit
dated March 18, 1993 (financial affidavit), with respect to a
lawsuit that his fornmer spouse Beatrice Kayian (Beatrice Kayi an
| awsuit) comrenced against himin the famly | aw division of the
Circuit Court of the 13th Judicial Crcuit in and for H Il s-
borough County, Florida (13th Crcuit Court). |In that affidavit,
M. Kayian, Sr. represented, inter alia, (1) that he had nonthly
expenses of $2,680 which exceeded his nonthly income of $2, 200,

(2) that the aggregate value of the nortgage notes that he owned
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on certain tinme-shares was $65, 000, (3) that the aggregate val ue
of the Key West condom niuns that he owned was $120, 000, and

(4) that the liabilities on those two properties totaled $82, 000.
M. Kayian, Sr. did not disclose the Aruba bonds or his 1987
through 1991 tax liability in the financial affidavit.

On or about April 29, 1993, M. Kayian, Sr. executed and
filed in the Beatrice Kayian |lawsuit a notice that he had served
answers to interrogatories which Beatrice Kayi an had served on
hi m on January 20, 1993. |In those answers, M. Kayian, Sr. did
not di sclose the existence of the Aruba bonds, but did disclose,
inter alia, (1) that he owned the two Key West condom ni uns,

(2) that he owned the nortgage notes on certain time-shares,

(3) that he had one insurance policy with Continental, (4) that
he had one bank account with a balance of $300 from which M.

Li vi ngston was authorized to withdraw funds, (5) that he had an
aggregate tax liability for 1987 through 1991 in the anount of
$86, 636. 66, and (6) that he was maki ng nmonthly paynents to four
creditors as follows: $1,000 per nonth to the Service and $250
per nmonth to each of three banks which had issued credit cards to
hi m

On or about August 6, 1993, Ms. Livingston checked M.
Kayian, Sr. into a hospital because he was having trouble breath-
ing. M. Livingston called M. Kayian, Jr. on the follow ng day

and informed himthat she was | eaving Tanpa, although she had not
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told M. Kayian, Sr. of her plans to | eave. About two or three
days later, M. Kayian, Jr. told his father that M. Livingston
had | eft Tanpa.

On a date not disclosed by the record between around August
7, 1993, and around August 14, 1993, the hospital released M.
Kayian, Sr. for a couple of days. M. Kayian, Jr. acconpanied
his father to his father's residence and retrieved the mail for
him That mail included a Social Security check in the anmount of
$12, 000 (Social Security check) and a check from Aruba with
respect to the Aruba bonds. The Social Security check was in
such a | arge anount because M. Kayian, Sr. had applied late for
his Social Security benefits and past due benefits were included
in that check.

After a few days at hone, M. Kayian, Sr. was readmtted to
the hospital. On August 16, 1993, the day before he died, M.
Kayi an, Sr. executed a durable power of attorney authorizing M.
Kayian, Jr. to act on his behalf. By letter dated August 16,
1993, which he did not sign, M. Kayian, Sr. requested Continen-
tal to change the beneficiary of his Continental group life
i nsurance policy to M. Kayian, Jr. for "FINAL EXPENSES'. M.
Kayian, Sr.'s Continental group life insurance policy had a death
benefit of $10,000 and was to pay interest from date of death.
By separate |etter dated August 16, 1993, which he did not sign,

M. Kayian, Sr. requested Continental to change the beneficiary
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of his Continental annuity contract to his grandsons N chol aus
Kayi an and Kenneth John Kayi an- Beck and hi s granddaught er
Kaitlynn Elizabeth Kayian. M. Kayian, Sr.'s Continental annuity
contract had a cash surrender value of at |east $14,000 and was
to pay interest fromdate of death. By letter dated August 16,
1993, which he did not sign, M. Kayian, Sr. requested Jackson
Nati onal to change the beneficiary of his Jackson Nati onal
annuity contract to his grandsons Ni chol aus Kayi an and Kennet h
John Kayi an- Beck and hi s granddaughter, Kaitlynn Elizabeth
Kayian. M. Kayian, Sr.'s Jackson National annuity contract had
an accumul ation val ue and death benefit of $59,262.39. M.
Kayi an, Jr. and Robert Kayi an signed each of the foregoing
letters as w tnesses.

Al so on or about August 16, 1993, M. Kayian, Sr. trans-
ferred to M. Kayian, Jr. (initial transfer) the Aruba bonds
val ued at $70,000 and the Social Security check for $12, 000
(collectively, transferred properties) and directed himto
distribute the transferred properties to M. Kayian, Sr.'s
children and grandchildren (M. Kayian, Sr.'s directions). M.
Kayian, Sr. made the initial transfer for no consideration and
w t hout an exchange of reasonably equival ent value. Wen M.
Kayian, Sr. made the initial transfer, he was well aware, and M.
Kayi an, Jr. was aware generally, of M. Kayian, Sr.'s 1987

through 1991 tax liability, and M. Kayian, Sr. was bound to know



- 18 -

that the Service would | evy on his property in order to coll ect
that liability. At the tinme M. Kayian, Sr. made the initial
transfer, he was bound to know that he had incurred substanti al
medi cal expenses since he entered the hospital on August 6, 1993.

After M. Kayian, Sr. made the initial transfer, M. Kayian
Jr., pursuant to M. Kayian, Sr.'s directions, (1) distributed
for no consideration and without an exchange of reasonably
equi val ent value a portion of the transferred properties val ued
at $10,933.33 to (a) each of M. Kayian, Sr.'s renmining sons
(viz., petitioner Robert Kayian, Kenneth V. Kayian, and Richard
H Kayian), (b) his daughter (viz., Karen Kayian Aubel), and
(c) two of his three grandchildren (viz., Kenneth J. Kayi an-Beck
and Kaitlynn Elizabeth Kayian); (2) retained a portion of the
transferred properties valued at $16,400 and divided that portion
equal ly; and (3) distributed for no consideration and w thout an
exchange of reasonably equival ent val ue one-half of that retained
portion valued at $8,200 to M. Kayian, Sr.'s grandson (viz., M.
Kayi an, Jr.'s son, petitioner N chol aus Kayi an).

Al though Ms. Livingston returned to Tanpa on the day of M.
Kayian, Sr.'s funeral, she did not attend that funeral. On that
day, Ms. Livingston withdrew all of the funds fromthe joint bank
accounts that she had wth M. Kayian, Sr. She previously had

taken M. Kayian, Sr.'s Rolex wistwatch with her when she |eft
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Tanpa after he had been hospitalized. M. Livingston subse-
quently sold that watch

At a tinme not disclosed by the record after the initial
transfer by M. Kayian, Sr. to M. Kayian, Jr., M. Kayian, Jr.
contacted the issuer of the Aruba bonds about |iquidating them
However, that issuer declined to do so at that tine. |Instead, it
made nonthly paynents to M. Kayian, Jr. with respect to the
Aruba bonds over approxinmately five to seven nonths until those
bonds were paid in full.

On Cctober 21, 1993, Jackson National and Continental filed
an interpleader action (interpleader action) in the U S. District
Court for the Mddle District of Florida, Tanpa D vision (U S.
District Court), to determ ne the person or persons entitled to
t he proceeds of the Jackson National annuity contract, the
Continental annuity contract, and the Continental group life
i nsurance policy. In Septenber 1995, in a joint stipulation for
entry of judgnment and dism ssal with respect to the interpl eader
action (settlenent stipulation), M. Livingston, individually and
as personal representative of M. Kayian, Sr.'s estate, wthdrew
all clains against M. Kayian, Jr. and M. Kayian, Sr.'s three
grandchil dren regardi ng those contracts. 1In an order dated
Septenber 13, 1995, the U S. District Court directed rel ease of

the interpled funds and ratified the settlenent stipulation.
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Al t hough Ms. Livingston had agreed to have M. Lanier serve
as personal representative of M. Kayian, Sr.'s estate in the
probate proceeding involving that estate, he was not appointed as
such because M. Kayian, Sr.'s famly was unable to agree on how
to handle that estate. On Decenber 10, 1993, Ms. Livingston was
appoi nted personal representative of M. Kayian, Sr.'s estate.

In January 1994, probate of the intestate estate of M. Kayian,
Sr. began (probate proceeding) in the probate division of the
13th Grcuit Court (Probate Court). David M Carr (M. Carr), an
attorney, represented Ms. Livingston both in her capacity as
personal representative of that estate and in her individual
capacity.

At sonme undisclosed tinme prior to January 4, 1994, the two
Key West condom niunms that M. Kayian, Sr. had owned were at risk
of foreclosure because the nortgage | oans thereon were in de-
fault. A final judgnment of foreclosure dated Novenber 21, 1994,
was entered by the GCrcuit Court of the 16th Judicial Crcuit in
and for Monroe County, Florida, with respect to one of those
condom ni uns, and a suppl enental summary judgnent of forecl osure
dated January 8, 1996, was entered by that court with respect to
t he remai ni ng condom ni um

By letter dated February 1, 1994, to John P. Hol sonback, an
attorney representing M. Kayian, Jr. in the probate proceedi ng,

M. Carr, inter alia, made a formal demand that M. Kayian, Jr.



- 21 -

return the Aruba bonds, the $12,000 of Social Security benefits
for which M. Kayian, Sr. received a check before he died, and
any other assets of M. Kayian, Sr.'s estate in the possession of
M. Kayian, Jr. At a tinme not disclosed by the record, M. Carr
filed on behalf of M. Kayian, Sr.'s estate a conplaint in the
Probate Court comrenci ng an action against M. Kayian, Jr. to
recover certain property of M. Kayian, Sr. in the possession of
M. Kayian, Jr., including the Aruba bonds, any cash representing
proceeds fromthe sale of such bonds, bank accounts, and ot her
property.

Ms. Livingston, in her capacity as personal representative
of M. Kayian, Sr.'s estate, filed in the probate proceeding an
inventory of the assets of that estate, dated March 24, 1994
(tnventory). That inventory listed, inter alia, the follow ng
properties of M. Kayian, Sr.'s estate that were in the pos-
session, control, or know edge of M. Livingston and the fol-
low ng estimated fair market val ues of such properties: (1) the
two Key West condomi niuns val ued at $64, 000; (2) the nortgage
notes on certain time-shares val ued at $53, 244.45; (3) proceeds
held by M. Lanier in the anount of $9,415.08; (4) the Aruba
bonds val ued at $70,000, with a notation that M. Livingston was
currently investigating the value of those bonds and that the
val ue m ght be reduced to $60,000; (5) the Jackson Nati onal

annuity contract and the Continental annuity contract val ued at
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$59, 262. 39 and $14, 000, respectively; and (6) the Continental
group life insurance policy valued at $10,000. Ms. Livingston
included the follow ng statenent regarding the two Key West
condom niuns that were listed in the inventory:

The beneficiaries have advi sed the Personal Representa-

tive that a judgment has been entered agai nst the

decedent that would act as a |ien against these proper-

ties and reduce the equity to zero. Additionally, the

| RS may have a |lien against the equities of these

properti es.

Ms. Livingston filed in the probate proceedi ng a statenent
regarding creditors that she executed on March 24, 1994. To that
statenment was attached a schedule of creditors which showed

the nanes and, if known, the addresses of all persons

ascertained to have clains or demands agai nst the

estate and who have not filed a tinely claim or who

have not had their claimincluded in a Personal Rep-
resentative's Proof of daimfiled in this proceedi ng

* * %

The schedul e of creditors listed the follow ng creditors:

(1) Energency Physicians - Brandon, (2) Brandon Hospital,

(3) Smth Kline Beecham dinical Lab., (4) Ruffol o, Hooper &
Assoc., MD., P.A, (4) Lewis E. Auerbach, MD., (5) Drs. Sheer
Ahean & Associates, (6) Wrld Omi Financial Corporation,

(7) NationsBank, (8) Barnett Mrtgage Conpany, (9) Cticorp
Credit Services, (10) Pul nonary Associ ates of Brandon,

(11) Brandon D agnostic Center, (12) Bank of New York, (13) First

Uni on Bankcard, and (14) Internal Revenue Servi ce.
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On July 1, 1994, the Service filed a proof of claimin the
probate proceedi ng for unpaid, assessed taxes owed by M. Kayi an,
Sr. in the total anobunt of $79,282.33. The Service's claimwas
not paid in the probate proceeding.

On February 20, 1995, M. Carr filed a petition for at-
torney's fees in the probate proceeding. On March 17, 1995, the
Probate Court issued an order with respect to that petition,
which "awarded a partial attorney's fee" of $19,287.40 for the
work that M. Carr had perfornmed on behalf of M. Kayian, Sr.'s
estate and reasonable costs of $1,473.64, both of which the
Probate Court directed be paid fromthe assets of M. Kayian,
Sr.'s estate. That order further stated that "this award of
attorney's fees does not include any statutory percentage to
which" M. Carr is entitled.

On March 22, 1995, the Probate Court issued an order in the
probat e proceedi ng approving, adopting, and ratifying the stip-
ul ation and settl enent agreenent that had been entered into anong
Ms. Livingston, individually and as personal representative of
M. Kayian, Sr.'s estate, and Robert Kayian, Kenneth V. Kayi an,
Ri chard H Kayi an, and Karen Kayi an Aubel. That sti pul ati on and
settlenment agreenent, inter alia, provided that M. Livingston
and M. Kayian, Sr.'s estate agreed to w thdraw cl ai ns agai nst
the interests of Robert Kayian, Kenneth V. Kayian, R chard H

Kayi an, and Karen Kayi an Aubel with respect to the transferred
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properties but not with respect to the interests of M. Kayian,
Jr. and his son N chol aus Kayian with respect to those prop-
erties.

On Novenber 2, 1995, M. Carr filed a notice of final
accounting and petition for discharge in the probate proceeding.
That notice showed that nost of the distributions and di sburse-
ments of M. Kayian, Sr.'s estate were nmade to pay M. Livingston
a famly allowance as well as fees as personal representative of
M. Kayian, Sr.'s estate, attorney's fees, accounting fees, and
ot her costs and expenses. On Decenber 5, 1995, the Probate Court
i ssued an order in the probate proceedi ng di scharging M.

Li vingston as the personal representative of M. Kayian, Sr.'s
est ate.

Respondent issued separate notices of transferee liability
to petitioner Robert Kayian and petitioner Nicholaus Kayi an,
respectively, in which respondent determned that they are |liable
as transferees in anounts not exceeding $10, 933 and $8, 200,
respectively, plus interest thereon as provided by law, for M.
Kayian, Sr.'s 1987-1989 unpaid tax liability.

OPI NI ON

We shall first address certain evidentiary matters. At
trial, we admtted into evidence conditionally, subject to our
ruling on admssibility, certain evidence to which respondent

obj ect ed.
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Respondent objects to the adm ssion into evidence of para-
graph 72 (stipulation 72) and the exhibit referenced therein and
paragraph 73 (stipulation 73) and the exhibit referenced therein
of the supplenental stipulation of facts that the parties filed
in these cases. The ground for respondent’'s objections is that
those matters are inadm ssible under rule 408 of the Federal
Rul es of Evidence (FRE 408). Petitioner concedes on brief, and
we find, that stipulation 73 and the exhibit referenced therein
are inadm ssi bl e under FRE 408. Consequently, that stipulation
and that exhibit shall be deened stricken fromthe record in
t hese cases.

Stipulation 72 describes the exhibit attached thereto. That
exhibit is a stipulation prepared by the United States (bank-
ruptcy stipulation) in a bankruptcy proceeding that M. Kayian,
Jr. had commenced (M. Kayian, Jr.'s bankruptcy proceeding). In
t hat bankruptcy stipulation, the United States agreed to w t hdraw
a claimof transferee liability against M. Kayian, Jr. with
respect to M. Kayian, Sr.'s 1987-1989 unpaid tax liability.

FRE 408 provi des:

Evi dence of (1) furnishing or offering or prom

ising to furnish, or (2) accepting or offering or

prom sing to accept, a val uable consideration in com

prom sing or attenpting to conprom se a claimwhich was

di sputed as to either validity or anmobunt, is not ad-

m ssible to prove liability for or invalidity of the

claimor its amount. Evidence of conduct or statenents

made in conprom se negotiations is |ikew se not ad-
m ssible. This rule does not require the exclusion of
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any evidence otherw se discoverable nerely because it

is presented in the course of conprom se negoti ations.

This rule al so does not require exclusion when the

evidence is offered for another purpose, such as prov-

ing bias or prejudice of a witness, negativing a con-

tention of undue delay, or proving an effort to ob-

struct a crimnal investigation or prosecution.

Respondent argues that the bankruptcy stipulation is ev-

i dence of a conprom se by the United States in M. Kayian, Jr.'s
bankrupt cy proceedi ng, which petitioners in the instant cases
want to use to establish that respondent’'s determ nations agai nst
them are not valid. Consequently, according to respondent, that
evi dence i s inadm ssible under FRE 408.

Petitioners argue that FRE 408 "does not apply to final
judgnents in judicial proceedings" and that "because stipul ations
entered in prior court proceedi ngs have the preclusive effect of
final judgnents, they are adm ssible in subsequent proceedings to
prove liability for, or invalidity of, the claimthat is the

subject of the stipulation.” In support of their position,

petitioners rely on In re Cuck, 165 Bankr. 1005 (WD. Tex.

1993), affd. w thout published opinion 20 F.3d 1170 (5th Cr

1994), and In re Canp, 170 Bankr. 610 (Bankr. N.D. Chio 1994).

W find Inre Auck, supra, and In re Canp, supra, on which

petitioners rely to be distinguishable fromthe instant cases and
their reliance on themto be m splaced. Moreover, in each of
those cases, 11 U S.C. sec. 505(a)(2)(A) (1994), prevented the

Bankruptcy Court fromrelitigating the debtor's tax liability for
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a particular taxable year after this Court had made a determ na-
tion with respect to that debtor's tax liability.

We agree with respondent that stipulation 72 and the exhibit
referred to therein are inadm ssi ble under FRE 408. The Advisory
Commttee's Note to FRE 408 states in pertinent part: "Wile the
rule is ordinarily phrased in terns of offers of conprom se, it
is apparent that a simlar attitude nust be taken wth respect to
conpl eted conprom ses when offered against a party thereto." 56
F.R D. 183, 226 (1973). Stipulation 72 and the exhibit ref-
erenced therein are evidence of a conpleted conprom se. Each
petitioner clains that his liability as a transferee "depends on
Harry Kayian, Jr.'s status as a transferee, and because the
government is now barred fromasserting transferee liability
against him Petitioners can have no liability." Thus, petition-
ers are attenpting to use stipulation 72 and the exhibit refer-
enced therein to establish the invalidity of respondent's deter-
m nations that petitioners are liable as transferees. W con-
clude that that evidence is inadm ssible under FRE 408. Conse-
quently, stipulation 72 and the exhibit referenced in that
stipulation shall be deened stricken fromthe record in these

cases. 3

3On brief, respondent nmakes no argunent about the adm ssi -
bility of the testinony of Philip Doyle (M. Doyle), the attorney
who represented the United States in M. Kayian, Jr.'s bankruptcy
(conti nued. ..)
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We shall now address the transferee liability issues pre-
sented in these cases. Respondent bears the burden of show ng
that each petitioner is liable as a transferee of property of M.
Kayi an, Sr., but not that M. Kayian, Sr. was |liable for M.
Kayian, Sr.'s 1987-1989 unpaid tax liability. See sec. 6902(a);
Rul e 142(d).

Section 6901 provides in pertinent part:

(a) Method of Collection.--The anmounts of the
following liabilities shall, except as hereinafter in

this section provided, be assessed, paid, and coll ected

in the sane manner and subject to the sane provisions

and limtations as in the case of the taxes with re-

spect to which the liabilities were incurred:

(1) I'ncone, estate, and gift taxes.--

3(...continued)
proceedi ng and who was responsi ble for preparation of the bank-
ruptcy stipulation. W admtted M. Doyle's testinony into
evi dence conditionally, subject to our ruling on the adm ssibil-
ity of stipulation 72 and stipulation 73 and the exhibits refer-
enced therein. On brief, petitioners concede that M. Doyle's
testinmony is inadm ssible. W conclude that M. Doyle's testi-
nmony, like stipulation 72 and stipulation 73 as well as the
respective exhibits referenced therein, is inadm ssible under FRE
408. Accordingly, M. Doyle's testinony shall be deened stricken
fromthe record in these cases.

Assum ng arguendo that stipulation 72 and stipulation 73 and
the exhibits referenced in those stipulations were adm ssi bl e,
M. Doyle's testinony al so would be adm ssible. That testinony,
if admtted into the instant record, would establish that the
United States was willing to enter into the bankruptcy stip-
ul ati on because it concluded that it had not tinely filed in the
bankruptcy proceeding its claimagainst M. Kayian, Jr. that he
is liable as a transferee of M. Kayian, Sr.'s outstanding tax
liability. Even if we had ruled differently on the evidentiary
matters addressed herein, such a ruling would not have affected
our conclusions with respect to the transferee liability issues
in these cases.
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(A) Transferees.--The liability, at |aw or
in equity, of a transferee of property--
(i) of a taxpayer in the case of

a tax inposed by subtitle A (re-
lating to incone taxes),

* * * * * * *

(h) Definition of Transferee.--As used in this
section, the term"transferee" includes donee, heir,
| egat ee, devisee, and distributee * * *,
The courts have recogni zed that section 6901 does not create
or define a substantive liability, but nmerely provides a pro-
cedure by which the Governnment may collect froma transferee of

property unpaid taxes owed by the transferor of the property.

Comm ssioner v. Stern, 357 U S. 39, 42 (1958); Hagaman v. Com

m ssioner, 100 T.C. 180, 183 (1993). The existence and extent of
a transferee's liability is determ ned under applicable State

| aw. See Conmi ssioner v. Stern, supra at 42-45; Hagaman v.

Comm ssi oner, supra at 183-185. The parties agree that the

applicable State law in these cases is the |aw of the State of
Florida. Petitioners argue, however, that under applicable

Fl orida | aw respondent nust establish by clear and convinci ng

evi dence, and not nerely by a preponderance of the evidence, that
petitioners are |iable as transferees. Respondent counters that
under applicable Florida | aw the standard of proof is a pre-

ponder ance of the evidence. W agree with respondent. See
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Watson Realty Corp. v. Quinn, 452 So. 2d 568 (Fla. 1984) (per

curiam

Petitioners maintain that M. Kayian, Jr. is the initial
transferee of certain assets of M. Kayian, Sr. and that they
received certain of those assets from M. Kayian, Jr. Petition-
ers further maintain that "if Petitioners are |iable for any
portion of * * * [M. Kayian, Sr.'s 1987-1989] unpaid incone tax
liabilities, it is as transferees of a transferee [ M. Kayi an,
Jr.]." According to petitioners,

It is the initial transfer, from Transferor [ M.

Kayian, Sr.] to Harry Kayian, Jr., that nust be ex-

am ned to determ ne whether Harry Kayian, Jr. was a
transferee "at law or in equity". |If he was a trans-
feree at law or in equity, then Petitioners may be held
liable, as transferees of a transferee, to the extent
of the assets of * * * [M. Kayian, Sr.] that they
recei ved.

Respondent argues that whether petitioners received the
transferred properties as transferees of a transferor (M.
Kayian, Sr.) or as transferees of a transferee (M. Kayian, Jr.)
is irrelevant for purposes of determning their respective
l[iabilities in these cases. Respondent further contends

that the record in this case [sic] supports a finding
that Harry Kayian, Jr., while hinself a transferee, was
a conduit conplying with his father's direct instruc-
tions that he was transferring his property to his
children and grandchildren via his son present at the
time, Harry Kayian, Jr., who was also the eldest child.
* * * Accordingly, the record supports a finding that
each recipient of the transferred property was a direct
transferee of the transferor Harry Kayian, Sr., rather
than a transferee of a transferee, Harry Kayian, Jr.
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On the record before us, we agree with respondent and find that
petitioners are the direct transferees from M. Kayian, Sr. of
the respective portions of the transferred properties that they
received. Nevertheless, we shall examne only the initial
transfer fromM. Kayian, Sr. to M. Kayian, Jr., as petitioners
request, since our exam nation of that transfer resol ves the
transferee liability issues in these cases.

The parties agree that, in determ ning whether M. Kayi an,
Jr. is a transferee at law or in equity, and therefore whether
petitioners are liable as transferees for M. Kayian, Sr.'s 1987-
1989 unpaid tax liability, we nmust consider the application of
t he fraudul ent conveyance |law of Florida set forth in (1) Fla.
Stat. Ann. sec. 726.105 (West 1988) (Fla. Stat. Ann. sec. 726.105
or Florida fraudulent transfer statute) and (2) Fla. Stat. Ann.
sec. 726.106 (West 1988) relating to constructively fraudul ent
transfers. W shall address only the applicability of the
Florida fraudulent transfer statute to the initial transfer
because our consideration of that statute di sposes of the trans-
feree liability questions presented.

The Florida fraudul ent transfer statute provides in per-
tinent part:

(1) Atransfer nmade or obligation incurred by a
debtor is fraudulent as to a creditor, whether the
creditor's claimarose before or after the transfer was

made or the obligation was incurred, if the debtor nade
the transfer or incurred the obligation:
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(a) Wth actual intent to hinder, delay,
or defraud any creditor of the debtor; * * *

* * * * * * *

(2) I'n determ ning actual intent under paragraph
(1)(a), consideration may be given, anong other fac-
tors, to whether:

(a) The transfer or obligation was to an
i nsi der .

(b) The debtor retained possession or
control of the property transferred after the
transfer.

(c) The transfer or obligation was dis-
cl osed or conceal ed.

(d) Before the transfer was made or
obligation was incurred, the debtor had been
sued or threatened with suit.

(e) The transfer was of substantially
all the debtor's assets.

(f) The debtor absconded.

(g) The debtor renoved or conceal ed
asset s.

(h) The value of the consideration re-
ceived by the debtor was reasonably equiv-
alent to the value of the asset transferred
or the anmount of the obligation incurred.

(1) The debtor was insolvent or becane
i nsol vent shortly after the transfer was nade
or the obligation was incurred.

(Jj) The transfer occurred shortly before
or shortly after a substantial debt was in-
curred.

(k) The debtor transferred the essenti al
assets of the business to a |lienor who trans-
ferred the assets to an insider of the
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debtor. [Fla. Stat. Ann. sec. 726.105(1) and
(2).]

The | anguage of the Florida fraudulent transfer statute
makes it clear that, in determ ning whether a transfer is nmade
with the actual intent to hinder, delay, or defraud any creditor
of the debtor (fraudulent intent), we nay consider factors
(badges of fraud) other than those set forth in Fla. Stat. Ann.
sec. 726.105(2)(a) through (k). See Fla. Stat. Ann. sec.

726.105(2); see also General Trading Inc. v. Yale Materials

Handling Corp., 119 F.3d 1485, 1498 (11th Cr. 1997). Moreover,

in determ ning whether a transfer is made with a fraudul ent
intent, we nust "take into account 'the particular facts sur-
roundi ng the conveyance,' and avoid determning in a vacuumthe
presence or absence of a debtor's actual intent to hinder or

delay a creditor." [d. at 1498-1499 (quoting Kirk v. Edinger,

380 So. 2d 1336, 1337 (Fla. Dist. C. App. 1980)). Furthernore,
al though a "single badge of fraud nmay only create a suspi ci ous
ci rcunstance and may not constitute the requisite fraud to set
asi de a conveyance, * * * several of them when considered to-
gether may afford a basis to infer fraud." 1d. at 1498 (quoting

Johnson v. Dowell, 592 So. 2d 1194, 1197 (Fla. Dist. C. App.

1992)). W have recogni zed that

In Florida, existing creditors have the benefit of
a presunption of fraudulent intent where the conveyance
is voluntary [i.e., for no consideration] and there is
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a close relationship between the transferor and the
t ransf eree.

Hagaman v. Conmi ssioner, 100 T.C. at 188-189; see Advest, Inc. v.

Rader, 743 F. Supp. 851, 854 (S.D. Fla. 1990).

Petitioners concede (1) that there was a close rel ationship
(father/son) between M. Kayian, Sr. and M. Kayian, Jr., see
Fla. Stat. Ann. sec. 726.105(2)(a); (2) that the initial transfer
was for no consideration, Fla. Stat. Ann. sec. 726.105(2)(h);

(3) that "Florida |aw permts courts to indulge in a presunption
that the presence of these two particul ar badges of fraud, i.e.,
a transfer of assets to a famly nenber for no consideration, are
evi dence of actual intent to hinder, delay or defraud creditors”,

see Haganman v. Conmi ssioner, supra at 188-189; Advest, Inc. V.

Rader, supra at 854; and (4) that petitioners bear the burden of

rebutting any such presunption, see Haganman v. Conmi SSioner,

supra; Advest, Inc. v. Rader, supra. W find on the record in

t hese cases that a presunption exists under the Florida fraud-
ulent transfer statute that M. Kayian, Sr. nade the initial
transfer with a fraudul ent intent.

Petitioners contend that if we were to find under the
Florida fraudul ent transfer statute that a presunption exists
that M. Kayian, Sr. nade the initial transfer with a fraudul ent
intent, they have rebutted such a presunption. According to

petitioners,
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Harry Kayian, Sr. was a victimof lung cancer. On
or about August 6, 1993, his w fe, Nancy Livingston,
took Transferor [M. Kayian, Sr.] to the hospital
because he was having trouble breathing. Instead of
staying with Transferor for his final days, she went
home, packed her things, called his son, Harry Kayian,
Jr., to tell himshe was | eaving town, and she de-
parted. Wen Harry Kayian, Jr. told his father, the
Transferor, that his wife was gone, it broke his fa-
ther's heart. A few days later, the Transferor, know
ing he had no will and know ng he was near death, had a
| ong di scussion with his sons, Harry, Jr. and Robert
about his wife's departure. During that conversation,
Transferor told his sons that he wanted to | eave a
smal | | egacy for each of his chilren [sic] and grand-
children. He told themthat he was giving his Aruba
retirement bond, in bearer form and a social security
check that he recently received, to Harry, Jr. to
di vi de anong Transferor's children and grandchil dren.
He stated that he did not want his wife to receive
t hose assets because she deserted himin his final days
* * *  Transferor's sole intention was to | eave his
children and grandchildren a small |egacy that his
estranged wi fe could not reach. The follow ng day, the
Transferor died.

At the tinme of the transfer to Harry Kayian, Jr.,
nore than two years had el apsed since the Transferor
incurred his tax obligations. Approximtely one year
had el apsed since he contracted |lung cancer. Yet he
had transferred no assets to his children or grand-
children during that period. It was only when his wife
left himto die, alone, that he made this transfer.

* * * Surely, these facts, surrounding this par-
ticular transfer, show the Transferor's intent in
maki ng the transfer and negate any possible inference
or presunption that this transfer was nade to hinder,
delay or defraud creditors. The Transferor made this
transfer for the sole purpose of insuring that each of
his children and grandchildren would receive a snal
| egacy that his estranged wife could not get.

Respondent counters that

the actual intent of Harry Kayian, Sr. is best deter-
m ned based on the entire record in this case [sic]
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whi ch evidences Harry Kayian, Sr.'s consistent intent
to evade paynent of taxes over a period of years con-
cluding with the [initial] transfer on August 16, 1992
[sic]. As early as 1986, years prior to the transfer,
Harry Kayian, Sr. had decided not to pay his incone
taxes and to take any affirmative steps necessary to
evade such paynent, including hiding assets, lying to
his return-preparer and to the government and preparing
and executing fal se financial statenents under oath,
for subm ssion to the governnent and to the courts.

* * * The [initial] transfer on August 16, 1992 [sic],
was one nore step in furtherance of and consistent with
Harry Kayian, Sr.'s intent to evade paynment of his
taxes. Petitioners have not shown that Harry Kayi an,
Sr.'s "sole intention" in effecting the subject trans-
fers was to provide a legacy for his heirs. Even if
Harry Kayian, Sr. had nade the transfers with a desire
to provide a legacy for his heirs, such an intention is
consistent wwth the proof in this case [sic] of his
actual intent to hinder, delay, or defraud the gov-
ernnment's attenpts to collect the transferred property
to satisfy his tax liabilities and, [sic] does not
negate the proof of such intent to hinder, delay, or
defraud. Cf. United States v. Southland Corp., 760
F.2d 1366, 1373 (2d Cir.), cert. denied, 474 U S. 825
(1985) (citation omtted) (in the context of crimnal
intent to defraud the governnent, one cannot escape
liability by showing that the intent to defraud "was
merely incidental to sonme other action which consti-
tuted the primary notivation").

To support their position about M. Kayian, Sr.'s intent in
making the initial transfer, petitioners rely on the testinony of
Ms. Livingston and M. Kayian, Jr. Based on the record in these
cases and our observation of those w tnesses, we believe that
there are ill feelings and an adversarial relationship between
Ms. Livingston and M. Kayian, Jr. W have serious reservations
about the reliability of nmaterial aspects of the testinony of M.

Li vingston and the testinony of M. Kayian, Jr., and we shall not
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rely on the testinony of either witness to establish, inter alia,
M. Kayian, Sr.'s intent in making the initial transfer.* On the
record before us, we find that petitioners have failed to es-
tablish that M. Kayian, Sr.'s "sole intention was to | eave his
children and grandchildren a small |egacy that his estranged w fe
could not reach.”

Assum ng arguendo that petitioners had established that a
notive of M. Kayian, Sr. in giving the transferred properties to
M. Kayian, Jr. was to ensure that M. Kayian, Sr.'s children and
grandchil dren, and not Ms. Livingston, received those properties,
we nonetheless find on the instant record that petitioners have
failed to rebut the presunption which we have found exists under
the Florida fraudulent transfer statute that M. Kayian, Sr. nade
that transfer with a fraudulent intent. In so finding, we have
gi ven consideration not only to the badges of fraud (viz., the
initial transfer was made to an insider, see Fla. Stat. Ann. sec.
726.105(2)(a), and for no consideration, see Fla. Stat. Ann. sec.
726.105(2)(h)) which give rise to that presunption, but also to

ot her badges of fraud established by the record in these cases,

‘W& note that although petitioners claimthat M. Kayian,
Sr. "had a long discussion with his sons, Harry, Jr. and Robert
[one of the petitioners herein] about his wife's departure", they
did not call petitioner Robert Kayian as a witness at the trial
in these cases.
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including the following:® (1) On July 20, 1992, due to the
failure of M. Kayian, Sr. to pay in full his 1987-1989 tax
l[tability, the Service recorded a notice of Federal tax lien in
an amount totaling $68,243.27 in Hillsborough County, Florida.

On Septenber 4, 1992, M. Stephens sent M. Kayian, Sr. a final
notice of intention to levy with respect to the respective taxes
that were shown due in the 1990 and 1991 joint returns that M.
Kayi an, Sr. and Ms. Livingston had submtted to the Service. On
June 8, 1993, M. Kayian, Sr. withdrew his 1987 through 1989
amended offer-in-conprom se and his and Ms. Livingston's 1990-
1991 anended offer-in-conpromse. At the tinme of the initial
transfer, M. Kayian, Sr. was well aware (and M. Kayian, Jr. was
aware generally) of M. Kayian, Sr.'s 1987 through 1991 tax
l[tability, and M. Kayian, Sr. was bound to know that the Service
woul d I evy on his property in order to collect that liability.
See Fla. Stat. Ann. sec. 726.105(2)(d). (2) M. Kayian, Sr. did
not disclose in M. Kayian, Sr.'s Form 433-A or in discussions
with the Service that he owned the Aruba bonds. Nor did he

di sclose in that formor those discussions that he was receiving

paynments with respect to those bonds, which started around August

°I't is noteworthy that a nunber of the badges of fraud
identified in the Florida fraudul ent transfer statute could have
no application here because M. Kayian, Sr. died the day after he
made the initial transfer of the transferred properties to M.
Kayi an, Jr.
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1992 when the Service was attenpting to collect M. Kayian, Sr.'s
1987-1989 unpaid tax liability as well as M. Kayian, Sr. and M.
Livingston's joint 1990 and 1991 tax liability.® M. Kayian, Sr.
t hus conceal ed assets fromthe Service.’” See Fla. Stat. Ann.

sec. 726.105(2)(g). (3) Although M. Kayian, Sr.'s liability for
tax due for each of the years 1987 through 1989 arose on the date
on which his return for each such year was required to be filed,
M. Kayian, Sr.'s tax liability for each of those years was not
quantified until after the Service summoned himin early February
1992 with respect to his taxable years 1987 through 1989 and he
prepared and submtted to the Service returns for those years on
March 2, 1992, March 30, 1992, and April 13, 1992, respectively.
Those returns showed taxes due, and respondent assessed those

t axes, plus applicable additions to tax and interest, on May 4,
1992, May 18, 1992, and June 1, 1992, respectively. 1In addition,
on June 5, 1992, and July 7, 1992, respectively, M. Kayian, Sr.
and Ms. Livingston submtted to the Service joint returns for
1990 and 1991, which showed taxes due. When M. Kayian, Sr. gave

the transferred properties to M. Kayian, Jr., he was well aware

0On the record before us, we reject petitioner's contention
that M. Kayian, Sr. did not disclose the Aruba bonds to the
Servi ce because he thought those bonds were worthl ess.

It is also noteworthy that in answers to interrogatories
and in a financial affidavit, both of which he prepared with
respect to the Beatrice Kayian |awsuit, M. Kayian, Sr. did not
di scl ose that he owned the Aruba bonds.
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of his 1987 through 1991 tax liability, and he was bound to know
that the Service would | evy on his property in order to coll ect
that liability. Mreover, at the time of the initial transfer,
M. Kayian, Sr. was bound to know that he had incurred substan-
tial nedical expenses since he entered the hospital on August 6,
1993. Indeed, in a statenent regarding creditors that Ms.

Li vingston filed in the probate proceedi ng around the end of
March 1994, many of the creditors that she |listed were physicians
and nedical facilities. See Fla. Stat. Ann. sec. 726.105(2)(j).
(4) The effect of M. Kayian, Sr.'s having nmade the initial
transfer was, at a mninum to hinder and delay and, at a max-
imum to avoid the collection by the Service of M. Kayian, Sr.'s

1987-1989 unpaid tax liability. See General Trading Inc. v. Yale

Materials Handling Corp., 119 F.3d at 1498-1499 (The courts nust

"avoid determning in a vacuumthe presence or absence of a
debtor's actual intent to hinder or delay a creditor.")

Based on our exam nation of the entire record in these
cases, we find that respondent has established a presunption
under the Florida fraudulent transfer statute that M. Kayi an,

Sr. made the initial transfer with a fraudulent intent wthin the
meani ng of that statute and that petitioners have failed to rebut

that presunption.® W hold that Robert Kayian and N chol aus

8Even without regard to the presunption established on the
(conti nued. ..)
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Kayi an are liable as transferees in anounts not exceeding $10, 933
and $8, 200, respectively, plus interest therein as provided by
law, for M. Kayian, Sr.'s 1987-1989 unpaid tax liability.

To reflect the foregoing,

Decisions will be entered

for respondent.

8. ..continued)
instant record by the Florida fraudul ent transfer statute, we
find on that record that M. Kayian, Sr. nade the initial trans-
fer with a fraudulent intent wthin the neaning of the Florida
fraudul ent transfer statute. In making our various findings
under the Florida fraudulent transfer statute, we have consi dered
all of the argunents and contentions of petitioners with respect
to that statute that are not addressed herein, and we find them
to be without nerit.



