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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned a deficiency in the
amount of $39,612 in petitioners’ 1992 Federal income tax, and an
accuracy-rel ated penalty under section 6662(a)! in the anount of

$7,922. This case was submitted to the Court fully stipulated

1 Unl ess otherwi se noted, all section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.



-2 -
pursuant to Rule 122. W nust decide the follow ng issues: (1)
Whet her petitioners are entitled to exclude disability paynments
fromincome under section 105(c) or sone other provision. W
hold they are not. (2) Wether petitioners are liable for the
accuracy-rel ated penalty as determ ned by respondent. W hold
t hey are not.

At the tinme of filing the petition, petitioners resided in
Cak Hill, West Virginia.

In his opening brief, WIlliamT. Kees (petitioner) offered
both a substantive argunent wth respect to the deficiency and a
request for the “exclusion” of petitioner Kathryn A Kees (Ms.
Kees) fromthe instant case. Petitioner’s request for the
exclusion of Ms. Kees is based on the assertion that, in
finalizing their divorce, she and petitioner had agreed that he
woul d be responsible for any tax liabilities arising fromthe
instant case. W shall treat petitioner’s request for the
exclusion of Ms. Kees as petitioners’ notion to dismss with
respect to Ms. Kees, and we shall treat the remai nder of the
docunent as petitioners’ opening brief.

The notice of deficiency was issued jointly to petitioners,
as they had filed a joint return for the year in issue.
Petitioners jointly filed a petition and an anended petition in
this Court, and Ms. Kees has signed jointly with petitioner

several subsequent filings, although not the opening brief.?

2 Along with petitioner, Ms. Kees signed a joint
(continued. . .)
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Havi ng i nvoked the jurisdiction of the Tax Court with respect to
Ms. Kees, petitioners may not unilaterally oust the Court from

jurisdiction. Dorl v. Comm ssioner, 57 T.C. 720 (1972). Under

section 7459(d), once a taxpayer has filed a petition in the Tax
Court, dismssal for any reason other than lack of jurisdiction
requires the Court to enter an order finding the deficiency to be
t he amount determ ned by the Conm ssioner in the notice of
deficiency, unless the Conm ssioner reduces the anount of his

claim Estate of Mng v. Conm ssioner, 62 T.C 519, 522 (1974);

see also Rule 123(d). This is a result obviously not sought by
petitioner; consequently, petitioners’ notion to dismss with
respect to Ms. Kees will be denied.?
FI NDI NGS OF FACT

During the year in issue, petitioners were married and filed
ajoint tax return. Petitioner was enployed as a hunan resources
manager for Arch Mneral Corp. (Arch Mneral). Arch Mnera
funded a long-termdisability plan (the disability plan) for its
enpl oyees through UNUM I nsurance Co. (UNUM. Arch Mneral paid
all the premuns for the disability plan, and petitioners did not

include in incone the value of those prem uns.

2(...continued)
stipulation of facts, a joint notion to submt the case under
Rul e 122, and a letter to respondent requesting that she be
di sm ssed fromthe instant case.

> W note, however, that petitioner Kathryn Kees is stil
free to seek relief under the new “innocent spouse” provision,
sec. 6015, added to the Code by the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub L. 105-206, sec.
3201(a), 112 Stat. 734.
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In January 1987, petitioner suffered a concussi on when he
slipped on ice in the driveway of his residence and hit his head.
Petitioner mssed 2 nonths of work after the injury. After he
returned to work, he began to suffer seizures and progressively
wor se headaches. Approximately 18 nonths |ater, on Novenber 1,
1988, petitioner went on long-termdisability. Pursuant to the
standard procedure of Arch Mneral, he was term nated from
enpl oynment on Novenber 1, 1989, after 1 year on long-term
di sability.

Under the disability plan an insured is totally disabled if,
because of sickness or injury, he cannot performall of the
duties of his regular job, and, after benefits have been paid for
24 nonths, he cannot performthe duties of any job he is suited
for by training, education or experience. Paynents under the
disability plan do not begin until the insured has been totally
di sabl ed for 26 weeks. Benefits are paid nonthly, in an anount
equal to 60 percent of nonthly salary just before total
disability begins. |If the insured was injured before reaching
age 60, benefits are paid up until age 65, as long as the insured
remains totally disabled and requires a doctor’s attendance.

Begi nning May 1, 1989, petitioner received |ong-term
di sability paynents from UNUM pursuant to the provisions of the
disability plan. |In accordance with the terns of the disability
pl an, petitioner received nonthly disability paynents equal to 60

percent of his nonthly salary, or approximtely $3, 200.



- 5 -
Petitioner was 45 years old when he began to receive paynents
f rom UNUM

In a letter dated January 8, 1990, UNUM i nfornmed petitioner
that his disability paynents would end May 1, 1991, because in
UNUM s view, petitioner’s disability was due to nental ill ness,
and the disability plan covered nental illness for only 24
nmonths. In a letter dated June 30, 1991, UNUM i nforned
petitioner that its investigation of his nedical condition was
ongoi ng, and that UNUM had decided to extend paynents through
July 1, 1991. For the period between May 1991 and May 1992, UNUM
stopped maki ng nonthly paynments on several occasions and resuned
t hose paynments only after petitioner threatened |legal action. In
May 1992, after protracted oral negotiations, UNUM paid
petitioner a lunp-sumsettlenment of $135,000 with respect to his
disability claim UNUMissued a Form W2, Wage and Tax
Statenent, to petitioner for the taxable year 1992 in the anount
of $150, 646, which included the | unp-sum anmount and ot her
paynments made by UNUMin that year. Petitioners did not include
any of the Form W2 anount in incone in 1992 and did not attach
the Form W2 to their return.

On July 17, 1992, petitioner filed a request for hearing
with the Social Security Adm nistration for disability insurance
benefits, and his claimwas upheld in a decision by the presiding
admnistrative | aw judge on March 24, 1993. The adm nistrative
| aw j udge found that petitioner was under a “disability” within

t he nmeani ng of sections 216(i) and 223 of the Social Security
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Act, 42 U S.C. secs. 416(i), 423 (1994), as a result of chronic
headaches, |abile hypertension, major depressive disorder,
sei zure disorder, and sl eep apnea.
OPI NI ON
Respondent argues that the entire anmount petitioners
received fromUNUMin 1992, $150,646, is included in gross incone
under section 105(a). Petitioners argue that the | unp-sum
paynent of $135,000 was not paid under the disability plan and
that as a result the anmounts received from UNUM are not taxable
income to them W agree with respondent.
Section 105(a) provides as follows:
Except as otherwi se provided in this section, anmounts
recei ved by an enpl oyee through accident or health
i nsurance for personal injuries or sickness shall be
included in gross incone to the extent such anmounts
* * * are attributable to contributions by the enpl oyer
whi ch were not includible in the gross inconme of the
enpl oyee * * *,

Section 105(a), therefore, has several conditions for its

application. First, it applies to “amounts received * * *

t hrough accident or health insurance”. Second, the anmounts mnust
be “for personal injuries or sickness”. Third, the anmbunts nust
be “attributable to contributions by the enployer”. Fourth, it

nmust be the case that the contributions “were not includible in
the gross inconme of the enployee”. 1In the instant case, there is
no question that the second, third, and fourth conditions have
been net. The concussion petitioner suffered is a personal

injury. Petitioner’s enployer, Arch Mneral, funded the
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disability plan and paid all the premuns. Petitioners did not
include the premuns in inconme. Thus, the application of section
105(a) turns on whether the first conditionis nmet; i.e., whether
the | unp-sum paynent constitutes “anounts received * * * through
acci dent or health insurance”.*

Petitioners argue that the $135,000 | unp sum petitioner
received from UNUM was not paid under the disability plan.
Petitioners base their argunent on the assertion that there is no
provision in the disability plan authorizing UNUMto offer a
| unmp- sum paynent to an enployee in lieu of future paynents under
the plan. When an anount is paid in settlenent, we |ook to the
specific clainms for which the settlenent was paid. See Allen v.

Comm ssioner, T.C Meno. 1998-406 (citing Bagley v. Conmm Ssioner,

105 T.C. 396, 406 (1995), affd. 121 F.3d 393 (8th Gr. 1997)).
| f the | anguage of the settlenent agreenent is not clear, we | ook
to the intent of the payor, considering all the facts and

circunstances. See Allen v. Conm ssioner, supra (citing Knuckles

v. Conmm ssioner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Meno. 1964-33, and Robi nson v. Commi ssioner, 102 T.C. 116, 127

(1994), affd. in part and revd. and remanded in part 70 F.3d 34
(5th CGr. 1995)). The record does not contain any docunents

relating to the settlenment or any information about the terns of

4 The $150, 646 that petitioner received during the year in
i ssue conprises the |lunp-sumsettlenent of $135, 000 and $15, 646
in nonthly benefits. Petitioners make no argunment concerning the
$15,646 in nonthly benefits, and there is no question that these
anounts constitute “anounts received * * * through accident or
heal th i nsurance”.
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the settlenment. Further, the record contains no direct evidence
about UNUM s intent in making the | unp-sum paynent to petitioner.
The record does contain the stipulation that “after protracted
oral negotiations, UNUM paid petitioner a |unp-sum settl enent of
$135,000 with respect to his disability claim” Under all the
facts and circunstances, we find that the nature of the claim
underlying the | unp-sum paynent was UNUM s liability under the
disability plan. Settlenment does not transformthe nature of the
paynments into sonething other than “anpbunts received * * *
t hrough accident or health insurance” wthin the nmeani ng of
section 105(a). Thus, section 105(a) applies to the |unp-sum
paynment of $135,000 as well as to the nonthly paynents totaling
$15, 646.

The fact that section 105(a) applies does not necessarily
mean that the amounts are included in income. As section 105(a)
itself indicates, there are exceptions. The relevant exception
for the instant case appears in section 105(c), which provides as
fol |l ows:

G oss incone does not include amounts referred to in
subsection (a) to the extent such anounts--

(1) constitute paynent for the permanent |oss
or loss of use of a menber or function of the
body, or the pernmanent disfigurenent, of the
taxpayer * * * and

(2) are conputed with reference to the nature
of the injury without regard to the period the
enpl oyee i s absent from work.
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In order to qualify for this exception, the paynents to
petitioner nust satisfy both conditions. W find that the
paynments fail to satisfy section 105(c)(2); therefore, we need
not, and do not, decide whether they satisfy section 105(c)(1).

Section 105(c)(2) itself has two parts that nust be
satisfied: The paynents to the taxpayer nust be conputed with
reference to the nature of the injury, and they must be conputed
wi thout regard to the period the taxpayer is absent from work.
Wth respect to the first part, the Court of Appeals for the
Fourth Grcuit, to which an appeal in this case would |lie, has
stated as foll ows:

A review of the cases indicates that for paynents to be
excl udabl e fromincome under section 105(c), the instrunent
or agreenent under which the anobunts are paid nust itself
provi de specificity as to the permanent |oss or injury
suffered and the correspondi ng anount of paynents to be
provided. * * * exclusion is permtted only under plans

whi ch vary benefits to reflect the particular |oss of bodily
function. * * *

Rosen v. United States, 829 F.2d 506, 509 (4th Cr. 1987).°

There is nothing in the disability plan that conputes paynents
wth reference to the nature of the injury. |Indeed, regardl ess
of the injury, a person receiving benefits for total disability
under the disability plan gets a nonthly paynment equal to 60
percent of nonthly earnings. Thus, paynents under the disability

plan are not “conputed with reference to the nature of the

® It may be noted that our own precedent accords with Rosen
v. United States, 829 F.2d 506 (4th G r. 1987). Hines v.
Comm ssioner, 72 T.C. 715, 720 (1979).
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injury”, as required by section 105(c)(2), but instead are
conputed with reference to the recipient’s earnings.
Accordi ngly, the exception does not apply to petitioner,® and the
paynents are taxable to hi munder section 105(a).

Finally, we note that even if petitioners were correct that
t he | unp-sum anmobunt was not paid under the disability plan, they
woul d still be required to include it in incone. At npst,
petitioners’ argunment that the | unp-sum paynent was not made
under the disability plan amounts to arguing that section 105(a)
does not apply. But if section 105(a) does not apply, then the
excl usi on under section 105(c) does not apply, and the paynents
are included in income under section 61, unless specifically
excl uded by another section. There are no specific exclusions
available to petitioner. For exanple, respondent notes, and we
agree, that section 104(a)(2) does not apply. Section 104(a)(2)
excludes frominconme “the anount of any damages received (whether
by suit or agreenent and whether as |unp suns or as periodic
paynments) on account of personal injuries or sickness”. Section
104(a)(2) applies if the underlying cause of action is based upon
tort or tort type rights and the damages were recei ved on account

of personal injuries or sickness. Conm ssioner v. Schleier, 515

U S 323, 337 (1995). In the instant case, there is no evidence

that petitioner had any tort or tort type claimagai nst UNUM

6 Because the paynents are conputed with reference to
earni ngs, we need not consider whether they are conputed w t hout
regard to the period of absence from work.
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| ndeed, as we have indicated, the evidence shows that the | unp-
sum anount was not damages for a tort claimbut settlenent of a
contract dispute as to how nuch was owed petitioner under the
disability plan. Thus, section 104(a)(2) does not apply.

Accur acy- Rel ated Penalty

Respondent determ ned an accuracy-rel ated penalty under
section 6662 in the anbunt of $7,922, based on the determ nation
that petitioners’ underpaynent was attributable to a “substanti al
under statenment of income tax” within the nmeaning of section
6662(d). However, the accuracy-related penalty wll not be
i nposed with respect to any portion of an underpaynment if it is
shown that there was reasonabl e cause and that the taxpayer acted
in good faith. Sec. 6664(c)(1). The determ nation of whether
t here was reasonabl e cause and good faith "is nmade on a case- by-
case basis, taking into account all pertinent facts and
circunstances." Sec. 1.6664-4(b)(1), Incone Tax Regs.
“CGenerally, the nost inportant factor is the extent of the
taxpayer’s efforts to assess the taxpayer’s proper tax
l[tability.” 1d. Reasonable cause includes "an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge and education of the taxpayer." [|d.

The taxpayer's nental and physical condition, as well as
sophistication with respect to the tax laws, at the tine the
return was filed are relevant in deciding whether the taxpayer

acted with reasonabl e cause. Ruckman v. Conmi ssioner, T.C. Meno.

1998-83; see al so Carnahan v. Commi ssioner, T.C Mno. 1994-163,
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affd. wi thout published opinion 70 F.3d 637 (D.C. Gr. 1995);

Gay v. Commi ssioner, T.C Meno. 1982-392. The deci sion of the

adm nistrative law judge in the record herein denonstrates
petitioner’s nmedical infirmties, which existed when petitioners
filed their return for the year in issue. Petitioner’s nmedica
hi story as docunented in his disability hearing shows that he was
subject to grand mal seizures, a major depressive disorder

debi litati ng headaches, and other chronic pain. Further,
petitioners’ opening brief and other submtted docunents suggest
t hat he does not have a sophisticated know edge of the tax | aws.
In these circunstances, we believe that petitioners’ failure to
include the disability paynments in incone was due to reasonabl e
cause under section 6664(c)(1). Thus, the underpaynent arising
fromthe omtted income is not subject to accuracy-rel ated
penal ti es under section 6662(b)(2).

To reflect the foregoing,

An appropriate order wll

be issued, and decision will be

entered for respondent with

respect to the deficiency and

for petitioners with respect to

the accuracy-related penalty.




