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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned the foll ow ng
deficiencies, additions to tax, and accuracy-rel ated penalties:

Additions to Tax and Penalties

Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(h)
1990 $21, 612 $6, 244 $8, 601

1992 40, 334 5, 547 5, 038



Unl ess otherwi se noted, all section references are to the

I nternal Revenue Code in effect for the years in issue, and al

Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions, we nust decide the foll owi ng issues®:

(1) The value of real property, 4.75 acres on which is |ocated a

manmade canal, that petitioners donated to the South Carolina

Public Service Authority as a charitable contribution. W hold

that the value is no higher than the anount determ ned by

respondent, $5,950. (2) Wether petitioners are liable for the

addition to tax pursuant to section 6651(a) for 1990. W hold

that they are not. (3) Wuether petitioners are liable for
accuracy-rel ated penalties in increased anounts pursuant to
section 6662(h) for 1990 and 1992. W hold that they are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

incorporate by this reference the stipulation of facts and
attached exhibits. At the time of filing the petition,

petitioners resided in Kingstree, South Carolina.

Ve

The real property that is the subject of the dispute in this

case was acquired by G H Hardy in 1971 as part of a 15-acre

' At trial, petitioners sought to anend their petition to

aver that certain income reported in 1992 had been reported
twice. This matter will be disposed of separately.
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tract of land in C arendon County, South Carolina, near Lake
Marion. M. Hardy' s tract abutted | and owned by H F. diver.
M. diver had dug a canal on his land. The canal was connected
to Lake Marion and thus provided access to the lake. M. diver,
who was a | and surveyor, had subdivided his property and sold

| ots around his canal. The canal on M. diver’s property
termnated at M. Hardy's tract, and M. diver persuaded M.
Hardy to dig a canal and subdivide in simlar fashion. So M.
Hardy arranged to have a canal (the Canal) dug on his tract,
starting fromthe point where M. diver’s canal term nated, and
had M. diver survey and subdivide his tract into 28 lots
surrounding the Canal. He commenced selling the lots in March
1975 and sold the | ast one in August 1985.

The deeds conveying the 28 lots recited the various |and
boundaries of each lot and further stated that each | ot was bound
“by waters of Lake Marion [i.e., the Canal]”. The property plat
showi ng the subdivision of M. Hardy’s tract, which was
referenced in the deeds conveying the lots as providing a “nore
particul ar description” of the lots, indicated that the lots
termnated at the “high water mark” of the Canal. The plat nade
no reference to a low water mark or to any |and between hi gh and
| ow water mark. Wien M. Hardy offered the lots for sale, it was
his understanding that the | ots extended to the center of the

Canal rather than termnating at the water’'s edge, and he



represented this to the potential buyers. M. Hardy did not
specify the | anguage used in the deeds and did not read the deeds
before signing them

The d arendon County Assessor took the position, apparently
based on the | anguage of the deeds, that M. Hardy still held
title to the land under the Canal waters.? Consequently,
sonetine after M. Hardy had sold all the lots, he received a
bill fromthe O arendon County Tax Col |l ector for property taxes
owed on the Canal. M. Hardy did not pay the tax on the Canal,
because he did not believe he owned the Canal and because he did
not think it had any value.® As a result of M. Hardy's
del i nquency in paying the taxes, the Canal was auctioned by the
Cl arendon County Tax Collector. M. Hardy subsequently had the
opportunity to reacquire title to the Canal if he paid the
del i nquent taxes, plus a redenption fee (see below), within 12
nonths. He did not do so for the sane reasons he did not
initially pay the property taxes on the Canal: He did not

believe he owned it, and he did not think it had any val ue.

2 This position was |later confirned in August 1990 when, in
response to a request fromthe C arendon County Tax Coll ector,
the d arendon County Assessor issued a letter stating that, based
on a review of the deeds, “the property owners abutting the canal
own down to the water, but no further” and that “the devel oper
(G H Hardy) still owned the |and under the water.”

3 M. Hardy recollected that the amount billed by the
Cl arendon County Assessor was in the range of $2,000- 3, 000.



Petitioner WIlliam N. Kellahan, Jr. (petitioner) had been
engaged in the purchase of properties at tax sales since the
early 1980’s, as a nenber of a partnership by the nane of DAK
whi ch consisted of W W Dibble, Harry R Askins, Jr., and
petitioner. DAK generated incone by purchasing properties at tax
sales and selling them back to the previous owners, thereby
collecting redenption fees. |If a property owner was delinquent
i n paying property taxes, the county could seize the property and
sell it. The property would be sold at auction to the highest
bi dder, whose bid would include the delinquent taxes and
penalties. The delinquent taxpayer would have 12 nonths in which
to reacquire or “redeeni the property, by paying the delinguent
taxes and penalties plus an additional fee equal to 8 percent of
the bid amount. If property sold at auction was redeenmed during
the redenption period, the purchaser at auction would receive a
refund of his bid price plus the 8-percent redenption fee; if
there was no redenption, the auction purchaser would acquire
title.

DAK' s princi pal objective in engaging in the tax sale
purchases was to collect the 8-percent redenption fees, which
were distributed to the partners. Approxinately 80 to 85 percent
of the properties purchased by DAK were redeened. Properties
that were not redeened would be distributed by DAK to the

i ndi vi dual partners, who would attenpt to sell themat a gain.
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Unr edeened properties would be equally divided anong M.
Di bbl e, M. Askins, and petitioner based on the properties’ bid
prices. The specific properties were divided randomy, but in a
manner ensuring that each partner got the same total val ue of
properties, based on their bid prices. The partner to whom an
unredeened property was assigned woul d be deeded the property by
the relevant county after the redenption period had expired.
Oten, after the properties had been deeded, it was the practice
of M. Dibble, M. Askins, and petitioner to exchange properties,
primarily for conveni ence (because, e.g., a property was cl oser
to a partner’s place of residence, or to equalize the val ue of
parcel s bei ng exchanged). Properties exchanged between the
partners were val ued based on the bid prices plus any additional
taxes paid during the period the property had been held.

DAK purchased the Canal at a tax sale in October of 1986 for
a bid price of $100. The Canal was not redeemed and was assi gned
to petitioner. |In October 1988, the Canal was deeded* fromthe
Cl arendon County Tax Collector to Colonial Properties, Inc., a
corporation controlled by petitioners. Colonial Properties
deeded the property to M. Askins in May 1989, for total
consi deration of $159. M. Askins subsequently exchanged the

property with M. Dibble, and it was deeded to Blue, Inc., a

4 This deed indicated that the taxes due for 1985, 1986, and
1987 total ed $51. 39.



corporation owmed by M. D bble. For purposes of the foregoing
transfer, M. Askins and M. Dibble treated the property as
havi ng an exchange val ue of $160. Finally, the Canal was deeded
fromBlue, Inc., to petitioners on Decenber 10, 1990, for

consi deration of $10 and the exchange of other property.®> Four
days | ater, on Decenber 14, 1990, petitioners contributed the
Canal to the South Carolina Public Service Authority (SCPSA)
Petitioners contributed the Canal because the C arendon County
Tax Assessor had advi sed petitioner that the owners of the 28

| ots surroundi ng the Canal were very upset that the Canal had
been sol d and had suggested that petitioner either attenpt to
wor k out sone kind of agreenment with the owners or give the
property to the SCPSA. Petitioners decided to contribute the
property to the SCPSA so they would not have to deal with the
di sgrunt| ed owners.

At the tinme they contributed it, petitioners had not visited
the property and knew very little about it. |In fact, petitioners
did not visit the property until approximately 1 nonth prior to
the trial in this case. However, petitioner received a letter
dat ed Decenber 14, 1990 (the date of the contribution), from

Har by Moses, Jr., a licensed contractor doing business as Coast al

> The record does not indicate what property was exchanged,
or its val ue.



- 8 -

Structures, which stated that the cost of digging a canal of the
approxi mat e di nensi ons of the Canal would be $107, 134. 50.

As of October 5, 1988, the tax-assessed value of the Canal
was $1,000. According to a ratio study conpleted by the State of
South Carolina, in Cdarendon County during 1990 the average ratio
of tax-assessed value to sales price for nonresidential,
nonagri cul tural property was 79.4 percent.

On April 15, 1991, petitioners filed a Form 4868, Extension
of Time to File U S. Individual Incone tax Return, seeking an
automatic 4-nonth extension of time to file their 1990 Federal
income tax return. The Form 4868, signed by petitioners’ tax
return preparer, required the taxpayer to estinate the anmount of
tax owed and stated that “If we later find that your estimte was
not reasonable, the extension wll be null and void.” On the
Form 4868, petitioners estimated a total tax liability of $0 for
1990. On August 15, 1991, petitioners filed a Form 2688,
Application for Additional Extension of Tine to File U. S.

I ndi vi dual I ncone Tax Return, seeking an additional extension of
time to file their 1990 return until October 15, 1991.

Petitioners hired an appraiser to value the Canal. The
apprai ser’s report, dated August 15, 1991, valued the Canal at
$111, 750. The apprai sal used the cost nethod of valuation, under
whi ch the appraiser’s estinmated cost of constructing the Canal,

$98, 010, was included in the value of the property.



On their 1990 return, petitioners clainmed a charitable
contribution deduction with respect to the Canal in the anmount of
$71,108; they clainmed the renmi nder--%$40, 642--0on their 1992
Federal incone tax return as a charitable contribution carryover
from 1990. The Canal was described on the 1990 return as 4.7
acres of land and i nprovenents, appraised at a fair narket val ue
of $111,750. Attached to the 1990 return was the letter from M.
Moses estimating a $107,134.50 cost for digging a canal on 4.75
acres of land. In addition, petitioners reported adjusted gross
i ncome of $237,025 for 1990, clainmed item zed deductions of
$104,042 (including the charitable contribution deduction with
respect to the Canal of $71,108) and exenptions of $10, 250, and
conput ed taxabl e income of $122,733. They reported a tax
liability of $32,363 and previous wthhol di ngs of $29, 676,
resulting in net tax due for 1990 of $2, 687.

In the notice of deficiency, respondent determ ned that the
val ue of the Canal was $5,950. Included in the notice was the
appraiser’s report relied on by respondent in making the
determ nation and offered by respondent at trial. |In preparation
for trial in this case, petitioners hired a second appraiser, who
val ued the Canal at $72,500, and petitioners now concede that the

Canal ' s value was no greater than $72,500.



OPI NI ON
Val ue of the Cana
A. Background
Section 170(a)(1) provides: “There shall be allowed as a

deduction any charitable contribution * * * paynent of which is
made within the taxable year. A charitable contribution shall be
al l omwabl e as a deduction only if verified under regul ations
prescribed by the Secretary.” Were the charitable contribution
consists of property other than cash, the value of the
contribution, with exceptions not relevant here, is the fair

mar ket val ue of the donated property at the tinme of contribution.
See sec. 1.170A-1(c)(1), Incone Tax Regs.; see also Hewitt v.

Comm ssioner, 109 T.C 258, 261 (1997), affd. 166 F.3d 332 (4th

Cr. 1998). The regulations define fair market value as “the
price at which the property would change hands between a willing
buyer and a willing seller, neither being under any conpulsion to
buy or sell and both having reasonabl e know edge of rel evant
facts.” Sec. 1.170A-1(c)(2), Inconme Tax Regs.; see al so Johnson

v. Conmm ssioner, 85 T.C. 469, 476 (1985). Valuation is a

question of fact. See, e.g., Estate of Newhouse v. Conm Ssioner,

94 T.C 193, 217 (1990). The parties agree that a deduction in
the instant case is permtted and that the only issue is the fair

mar ket val ue of the contributed property.



B. Expert Reports

Both parties rely on expert appraisals of the Canal.
Respondent’ s expert, Felecia Col eman (respondent’s expert),
considered the 4.75-acre Canal to be solely | and under water.
She used a conparabl e sal es approach to value the Canal, under
whi ch she attenpted to estimate the value of the Canal based on
the sales prices of simlar properties. Since she could find no
sal es of manmade canal s, respondent’s expert used ponds as the
best avail abl e conparables. Al so, because there were no sal es of
ponds in the vicinity close to the tine of the contribution of
the Canal, she estimated the val ue of the ponds of conparable
size in the area using their assessed values for |ocal property
tax purposes. On the basis of her experience in real estate, she
concl uded that such assessed values were typically 80 percent of
fair market value, and respondent introduced statistics
supporting this ratio for nonresidential, nonagricultural real
property in O arendon County. Since the tax-assessed value for
simlarly sized ponds in the area was $1, 000 per acre,
respondent’s expert used a figure of $1,250 per acre as the
estimated fair market value of the ponds. On the basis of that
figure, she estimated the Canal’s value at $5,937.50 (4.75 acres
times $1, 250), which she rounded to $5, 950.

Petitioners’ expert, Theodore B. Gardner (petitioners’

expert), treated the 4.75-acre Canal as conprising three
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conponents: 3.5 acres of land under water; a 1.25-acre strip of
| and between the water’s edge at its normal |evels and the high
water mark; and 12 piers built from adjacent |Iots out into the
water. The 1.25-acre strip of |land was usually above water but
was nonet hel ess part of the Canal parcel because the Canal
extended to the high water mark. Petitioners’ expert testified
that the State mai ntained and operated a damthat, anong ot her
things, controlled the water |evel of Lake Marion and, in
general , kept the water |evel below the high water mark.

Wth respect to the 3.5 acres of |and under water,
petitioners’ expert’s nethod of valuation was simlar to
respondent’s: He too sought conparable properties and settled on
ponds. He exam ned sales of farms with ponds of 3 acres or nore.
The first of these sales took place in March 1995, nore than 4
years after the charitable contribution in the instant case.
Petitioners’ expert relied on buyers’ estinmates of the per-acre
val ue of the ponds, and fromthis he estimated the value of the
| and under water in the Canal to be $2,750 per acre. He thus
val ued the | and under water at $9,625 (3.5 acres x $2, 750).

Wth respect to the piers, petitioners’ expert estimted
that there were 12 piers extending out into the Canal. He val ued
the piers at their estimated cost of $650 each, a figure he
obtai ned fromtax assessor records. He included a total val ue

for the piers in the anbunt of $7,800 (12 piers x $650).
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Wth respect to the 1.25-acre strip of |and above water,
petitioners’ expert estimated the size of the strip based on a
visit to the Canal and exam nation of tax assessor nmaps. He
val ued the strip of land as follows: He neasured the total
waterfront footage of all lots on the Canal at 3,650 feet. He
then summed the total sales prices of all the | ots between March
1975 and Decenber 10, 1990, which produced a figure of $368, 900.
He then divided the latter by the fornmer to establish an average
cost per waterfront foot of $101.07. He then discounted this
nunber by 85 percent, producing a value of $15.16 per waterfront
foot, or $55,334 for the strip (3,650 feet x $15.16).

The value of the Canal, therefore, under petitioners’
expert’s conputations, was the sumof the value of the piers
($7,800), the value of the land under water ($9,625), and the
val ue of the strip of |and above water ($55,334), for a total of
$72, 759, which he rounded down to $72, 500.

C. Court’'s Analysis

Val uing this parcel of property was no doubt a challenge for
both experts in this case, given its highly unusual, if not
uni que, characteristics. Nonetheless, the Court’s review of both
experts’ theories reveals that they cannot hold water.

W start with the use of ponds as conparables. Although we
appreciate the dilenmma faced by the experts, we do not accept the

prem se that a pond is conparable to the Canal. The owner of a
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pond may restrict access. Both petitioners’ and respondent’s
experts agreed that the owner of the Canal could not restrict
access by the public via Lake Marion.® The experts’ position

appears correct. See, e.g., Hughes v. Nelson, 399 S E 2d 24

(S.C. ¢&. App. 1990) (manmade canal opening into navi gabl e water
is itself navigable and hence open to public access).

Petitioners have in any event failed to offer facts or lawto
refute it. Nevertheless, while both experts conclude that the
Canal is open to public access, they fail to take this factor
into account in deciding that ponds are viable conparables to the
Canal for valuation purposes. 1In our view, given that he cannot
control public access, the Canal owner’s property rights are
substantially attenuated in conparison to the owner of a pond.

Cf. State v. Head, 498 S.E.2d 389 (S.C. Ct. App. 1997)

(conviction for fishing without perm ssion overturned; owner of
| and under navi gable water could not prevent public access). For

this reason, we doubt that ponds and publicly accessible canals

6 Petitioners attenpt, unsuccessfully in our view, to refute
this point on brief wwth the naked claimthat “The record states
that the Canal was dug and then opened into the waters of Lake
Marion wi thout Public Service Authority permssion. In |ight of
that, the Public Service Authority or other interested party may
wel | have been authorized to place a barrier between the Canal
and Lake Marion.” Petitioners do not suggest who that “other
interested party” mght be, or provide any support for their
contention. Nor do they explain how the Canal’ s being subject to
barricading by the Public Service Authority m ght enhance its
val ue.
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are conparable. In any event, the failure of either expert to
address this issue renders their conclusions unreliable to the
extent they involve pond conparabl es.

We believe there are additional substantial flaws in
petitioners’ expert’s report. First, petitioners’ expert decided
to include an estimated val ue of $7,800 for several piers
constructed by the |l ot owners and extending fromtheir lots into
the water of the Canal. An obvious prem se underlying this
position is that the Canal owner owned the piers. Yet neither
the expert nor petitioners on brief offer any support for that
| egal conclusion or, indeed, even discuss it. In his report,
petitioners’ expert notes that he obtained the val ue he used for
the piers fromthe tax assessor’s office, which at |east suggests
that for local property tax purposes the piers were not
considered to be part of the Canal parcel.’ There is certainly
support for the contrary conclusion; nanely, that the piers were

the property of the |lot owners. See, e.g., Sea Cabin On the

Ccean |V Honeowners Association v. City of North Myrtle Beach,

828 F. Supp. 1241 (D.S.C 1993) (pier held to be an appurtenance
to the real property |ocated above the nmean high water mark). In

any event, on this record, petitioners have failed to show t hat

" The tax-assessed value attributed to the Canal by the
Cl arendon County Assessor in Cctober 1988 was $1, 000, whereas the
val ue placed on the 12 piers was approxi mtely $650 each,
according to petitioners’ expert.
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the value of the piers should be counted in determ ning a val ue
for the Canal

Second, petitioners’ expert’'s nethod of valuing the strip of
| and between the ordinary water |evel and the high water mark of
the Canal is flawed. It appears that the figure used for the
total sales prices of all 28 lots, $368,900, included nmultiple
sal es of the sane lots. This would skew the average.® Further,
petitioners’ expert provided no convincing rationale for his
determ nation that the value of the strip of Iand could be
determ ned by taking 15 percent of the conbined fair market
val ues of the 28 lots and allocating it to the anount of their
wat erfront footage. Thus, his use of the 85-percent discount
appears to be arbitrary. W accordingly reject this portion of
hi s anal ysi s.

The nost significant problemw th the val uation of
petitioners and their expert is the proposition that the strip of
| and between the water’s edge and high water mark of the Canal
had significant value at all. Petitioners’ expert valued the
strip at $55,334. However, petitioners’ expert conceded that the

strip, which he estimated varied in wwdth from7 to 15 feet, and

8 For instance, if each of the lots were sold tw ce, then
the total sales prices would have been with respect to twi ce the
wat erfront footage, which would nmean (ot her things being equal)
that each waterfront foot was half as valuable as petitioners’
expert cal cul at es.
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was by definition occasionally subnmerged, could not be used for
residential or agricultural purposes. Petitioners’ expert also
conceded that the strip was only accessible to its owner by
water, and, further, that the only conceivable market for the
property would be the 28 adjacent |ot owners. Petitioners make
clear in their argunents on brief that their theory of valuation
is that the strip of Iand between the water’s edge and hi gh water
mar Kk was val uabl e because it afforded its owner the opportunity
to restrict the water access of the 28 adjacent |ot owners. Thus
it was a nuisance that the |lot owners would pay to elim nate.
Respondent counters that, under South Carolina | aw, the | ot
owners had an easenent granting them access to the water, citing

MAllister v. Smley, 389 S E 2d 857 (S.C 1990) (owner of | ot

bounded by road had easenment over road since it appeared in
original plat). Thus, respondent argues, the | ot owners would
pay nothing for water access or would certainly sue any owner of
the strip who sought to restrict their water access. W believe
there is significant support for respondent’s position. In
addition to the case cited by respondent, we note Epps V.
Freeman, 200 S.E 2d 235 (S.C. 1973), which held that where

wat erfront property is subdivided such that a strip of |and

exi sts between the lots and the water, the | ot owners have a
right to water access if it was the “intention of the

subdi viders” to give the | ot owners access to the water and “the
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pl at anmounted to a representation” that the | ot owners woul d have
access to the water. |d. at 242. The record in this case
denonstrates that the subdivider’s intent was to give water
access, and the plat, or at least M. Hardy' s representation to
buyers, appears to indicate water access. Further, the record in
this case anply docunents that the 28 | ot owners were “very

di sgruntl ed” upon learning that the Canal had been sold at
auction for back taxes.

We need not, and do not, decide whether under South Carolina
| aw t he adj acent | ot owners had easenents with respect to the
Canal parcel. It is sufficient for our purposes to conclude that
there was a significant risk that such was the case. W believe
it obvious that whatever property rights were conveyed with
ownership of the Canal parcel were subject to significant
litigation hazards. W conclude that it was a virtual certainty
that any attenpt by the Canal’s owner to restrict the adjacent
| ot owners’ water access would be net with a |l awsuit.?®
Petitioners’ expert conceded at trial that he took no account of
the possibility of litigation in arriving at his value estinmate.
This fact al one m ght provide grounds for substantially

di scounting his conclusions. Wen we consider the failure to

° I ndeed, given the I ot owners’ disquietude evidenced in the
record, we believe nerely holding title to the Canal m ght result
in entanglenment in a suit to quiet title brought by the | ot
owners.
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account for litigation hazards along wth the shortcom ngs
previ ously di scussed, we conclude that petitioners’ expert’s
concl usi ons shoul d be di sregarded.

Having |l argely rejected!® both expert reports, we nust
ascertain the value of the Canal based on the remai ning evidence
in the record. Wth respect to the multiple transfers of the
Canal between the DAK partners, respondent's expert conceded that
they were not at armis length, and for that reason we believe
they shoul d be disregarded. Likewi se, with respect to the tax
sale for $100, there is no evidence in the record that the
auction was publicized or otherw se reached a wi de market. W
therefore conclude that it was nore akin to a "forced" sale and
shoul d be disregarded. M. Hardy abandoned the property rather
than pay the accunulated tax liability, which he recalled was
bet ween $2, 000 and $3,000. M. Hardy was highly know edgeabl e
regardi ng the Canal, and we believe his actions have sone
probative value with respect to its worth. 1In addition, there is
no evi dence that the value of the Canal changed significantly

between the tinme of M. Hardy's abandonnent and the | ater

10 We accept respondent’s expert’s contention in her report
that the tax-assessed value of the subject property “cannot be
ignored as an indication of value”.

1 The deed resulting fromthe tax sale indicated that the
t axes due for 1985 through 1987 totaled only $51. 39.



- 20 -

contribution by petitioners. Cf. Estate of Spruill v.

Comm ssioner, 88 T.C. 1197, 1233 (1987).

There remains the assessed value for |ocal property tax
pur poses of $1,000. The tax-assessed value of property is, in
general, “*not * * * necessarily a reliable criterion to be used

in estimating its fair market value'”, Frazee v. Conm ssioner, 98

T.C. 554, 563 (1992) (quoting Estate of Lippincott v.

Comm ssioner, 27 B.T.A 735, 740 (1933)). This is particularly

true when there is nothing in the record indicating that the tax-
assessed value was intended to represent fair nmarket value. See

Frazee v. Conmmi Ssi oner, supra. However, in this case the record

contai ns evidence that the tax-assessed val ue of property in this
locality was approxi mately 80 percent of fair nmarket value. The
rati o study conducted by the State of South Carolina found that
in 1990 the average ratio of tax-assessed value to sales price
for nonresidential, nonagricultural property in O arendon County
was 79.4 percent. Respondent’s expert also opined that the tax-
assessed val ue of property in South Carolina was approxi mately 80
percent of fair market value. Moreover, in appropriate

ci rcunst ances tax-assessed val ues can be useful as a guideline or
as corroboration of other evidence of fair market value. See

Fannon v. Commi ssioner, T.C Meno. 1986-572, nodified and

remanded wit hout published opinion 842 F.2d 1290 (4th Gr
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1988).% In the circunstances of this case, we believe the tax-
assessed value is entitled to sone weight in valuing the Canal.
M. Hardy's abandonnment and the tax-assessed val ue
consi dered cunul atively both suggest that the value of the Cana
is much closer to respondent's estimate of $5,950 than to
petitioners' estimate of $72,500. Mreover, a closer |ook at
petitioners' theory of a "nuisance" value al so provides support
for respondent's position. Petitioners theorize that the Canal
had val ue because the 28 adjacent | ot owners would "pay
sonething"” to elimnate a potential obstacle to their water
access. As noted earlier, the respective property rights of the
adj acent | ot owners and the Canal owner were not clear and woul d
likely require litigation to determne. The parties to such a
potential dispute mght well pay to avoid it. Under petitioner's
theory of value, the 28 | ot owners would collectively pay
$72,500, or al nost $2,600 each, to be rid of the nuisance. The
average purchase price of the |ots was approxi mately $10, 370. 13
We do not believe, given the specul ative nature of the Canal

owner's rights to restrict their water access, that the |ot

12 As we pointed out in Fannon v. Commi ssioner, T.C. Meno.
1989-136, the Court of Appeals for the Fourth Circuit also relied
on assessed values in reaching its result.

13 This price is based on the sales data provided in
petitioners’ expert’s report, using only the nost recent sale for
| ots that had been sold nore than once.
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owners would be likely to pay anywhere near this anount, which
represents approximately 25 percent of the average purchase price
of the lots. Under respondent's value, the | ot owners woul d
collectively pay $5,950, or a little nore than $200 each. This,
we believe, represents a nore realistic estimte of the nuisance
val ue of the Canal owner's specul ative property rights.

The Canal parcel only cane into existence as a result of
i nadvertence. Any owner of the Canal could not restrict public
access to the Canal waters from Lake Marion. As to a Canal
owner's right to restrict the adjacent | ot owners' water access
fromtheir lots, the record anply denonstrates that any such
nui sance val ue was specul ative and subject to a significant
litigation hazard. The Canal's first owner abandoned it, and
petitioners gave it away, rather than confront the litigation
al nost certainly entailed in any effort to realize value fromthe
property rights conferred by Canal ownership. Based on our
review of all the evidence with respect to the Canal, we concl ude
t hat respondent's determ nation of a value of $5,950 is better
supported than petitioners’ and that petitioners have failed to
prove that the value was any greater than the anount conceded by
respondent. Accordingly, we sustain respondent's determ nation

of val ue.



1. Addition to Tax

In the notice of deficiency, respondent determ ned that
petitioners were liable for additions to tax under section
6651(a) for failure to file tax returns for both 1990 and 1992.
Respondent now concedes that petitioners are not liable for the
addition to tax for 1992. Respondent agrees that the requests
for extension for filing the 1990 return were tinely filed and
that petitioners’ 1990 return was filed wwthin the tinme as
provided in the requests for extension. However, respondent
argues that the Form 4868, requesting an automatic extension of
time to file, was invalid. W disagree.

In order for a Form 4868 to be valid, the taxpayer nust use
avai |l abl e evidence of tax liability, and nust attenpt to | ocate

evi dence, to make a proper estimate.!* See Crocker V.

Commi ssioner, 92 T.C. 899 (1989). The nere fact that the

estimate is incorrect does not make the Form 4868 invalid. See
id. at 906-907. However, “if a taxpayer, in his Form 4868
request for automatic extension, estimated his tax liability to
be zero, even though he had, at the tinme he submtted the

request, anple evidence discrediting the estimte, the Form 4868

would be invalid.” 1d. at 908.
1 The Form 4868 itself warns of this limtation. It
states: “If we later find that your estinmte was not reasonable,

the extension will be null and void.”
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In this case, petitioners did not have “anpl e evidence
di screditing the estimate” of zero tax liability and in fact had
sone evidence supporting it. Petitioner received a letter froma
Iicensed contractor prior to filing the Form 4868, which stated
that the cost of constructing a canal simlar to the Canal would
be $107,134.50. G ven that a copy of this letter was ultimately
attached to their tax return as filed, we believe petitioners
estimated the value of their contribution of the Canal using
repl acenent cost. Petitioners thus nmade an effort to | ocate
evi dence whi ch, although incorrectly used, was sufficient for
pur poses of their Form 4868 estimate, particularly in |ight of
the fact that valuing this property involved conplicated | egal
i ssues and posed a genuine chall enge for both experts who
testified in this case. Accordingly, petitioners are not |iable
for the addition to tax under section 6651(a) for 1990.

I11. Accuracy-Rel ated Penalties

In the notice of deficiency, respondent determ ned that
petitioners were liable for accuracy-rel ated penal ti es under
section 6662(h) for both 1990 and 1992. Section 6662(h) applies
when there is a substantial valuation overstatenent in which the
val ue of any property clainmed on a tax return is 400 percent or
nore of the value determ ned to be correct. See sec.
6662(h)(2)(A), (e)(1). However, no penalty is inposed unless the

portion of the underpaynent attributable to substantial valuation
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over st at enent exceeds $5,000. See sec. 6662(e)(2). If section
6662( h) applies, the accuracy-related penalty under section
6662(a) is applied using a 40-percent, rather than a 20-percent,
rate. See sec. 6662(h)(1). In this case, the value of the Canal
clainmed on petitioners’ tax return, $111,750, is 400 percent or
nore of the value determined to be correct, $5,950. Further, the
portion of the underpaynent attributable to substantial valuation
over st at enent exceeds $5,000. Thus, section 6662(h) applies.
However, petitioners mght be relieved of the penalty under
section 6662(h) if section 6664(c), the reasonabl e cause
exception, applies.

Section 6664(c) provides in relevant part as foll ows:

(1) 1In general.--No penalty shall be inposed
under this part with respect to any portion of an
underpaynent if it is shown that there was a reasonabl e
cause for such portion and that the taxpayer acted in
good faith with respect to such portion.

(2) Special rule for certain valuation
overstatenments.--1n the case of any under paynent
attributable to a substantial or gross val uation
over st at ement under chapter 1 with respect to
charitabl e deduction property, paragraph (1) shall not
apply unl ess- -

(A) the clainmed value of the property was
based on a qualified appraisal nade by a qualified
appr ai ser, and

(B) in addition to obtaining such appraisal,

t he taxpayer made a good faith investigation of
t he val ue of the contributed property.
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By addi ng subparagraph (B) to section 6664(c)(2), Congress
obviously intended that the taxpayer take sone further steps
beyond nerely obtaining an appraisal froma qualified appraiser.
We believe that petitioners’ actions in this case fall short of
what subparagraph (B) requires. Petitioner had experience in
real estate, given his activity in purchasing property at tax
sales and reselling it, and successfully ran his own engi neering
and survey business. Thus he is chargeable with sone
sophistication in real estate matters. Taking into account
petitioner’s experience, and the fact that he did not even visit
the property until approximately 1 nonth before trial, we
conclude that he failed to make a “good faith investigation” of
the value of the contributed property within the nmeani ng of
section 6664(c)(2)(B) before claimng the value on the tax

return. See Sergeant v. Conmi ssioner, T.C. Menp. 1998-265.

Therefore, petitioners have failed to satisfy section
6664(c)(2)(B), and the reasonabl e cause exception does not apply.
Accordingly, petitioners are liable for the accuracy-rel ated
penal ty under section 6662(h) for 1990 and 1992 as determ ned by

respondent.
An appropriate order will be

i ssued.



