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VEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
CERBER, Judge: Respondent, by notice of deficiency,
deternm ned i ncome tax deficiencies, an addition to tax, and

penalties, as follows:

Addition to Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662
1992 $29, 725 $1, 443 $5, 945

1993 16, 401 --- 3, 280



The issues that remain for our consideration are: (1) Wether
petitioners are entitled to claima nonbusi ness bad debt
deduction for |loans nmade to petitioner Barbara Jean Kidder’s
(Ms. Kidder’s) son; and (2) whether petitioners are liable for a
late filing addition to tax for 1992 and/or an accuracy-rel ated
penalty for the 1992 and/or 1993 tax year.

FI NDI NGS OF FACT!

Petitioners resided in Pebble Beach, California, at the tine
their petition was filed in this case. Petitioners filed a joint
Federal inconme tax return for their 1992 and 1993 taxabl e years.
Wth respect to their 1992 return, petitioners sought two
extensions of tinme to file, the last of which extended the tine
to October 15, 1993. Petitioners’ 1992 return was executed by
the return preparer on October 11, 1993, and by petitioners on
Cctober 14, 1993. The date stanp placed on petitioners’ 1992
i ncone tax return, which would normally show when respondent
received the return, is illegible.

During the taxable years, Ms. Kidder was enpl oyed as a
manager and petitioner Warren J. Kidder (M. Kidder) was self-
enpl oyed as an appraiser. Ms. Kidder began advancing funds to
her son, David Bogue (M. Bogue), in 1983. The advances were to

pay for M. Bogue' s personal and business obligations. Sone of

! The stipulation of facts and the attached exhibits are
i ncorporated by this reference.
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t he advances were paid directly to third parties on M. Bogue’s
behal f. After Ms. Kidder’'s 1987 marriage to M. Kidder and

t hrough the years under consideration, petitioners continued to
advance funds to M. Bogue. The advances were not formalized, no
collateral or security was provided, and no witten demands for
repaynment were nade by petitioners.

On Schedule D of their 1992 incone tax return, petitioners
claimed a $145, 267 short-termcapital loss attributable to a
“Loss on Personal Loan - David Bogue”. On that sane Schedul e D
petitioners reported a long-termcapital gain of $83, 445, which
left a net short-termcapital |oss of $61, 822, of which $3,000
was cl ainmed for 1992. The renmining $58,882 short-term capital
| oss was carried over to 1993 and applied agai nst an $89, 814
| ong-termcapital gain reported for 1993. Respondent disall owed
the entire $145, 267 loss clainmed with respect to M. Bogue,
expl aining that petitioners had “not established that the anount
was a bad debt arising froma true debtor-creditor relationship”.

On February 28, 1992, M. Bogue and his wife (Ms. Bogue),
engaged in a business known as Garage Doors Unlimted,
voluntarily filed for bankruptcy protection. In M. and Ms.
Bogue’s initial petition seeking bankruptcy protection,
petitioners were not listed as creditors. After speaking with
M. and Ms. Bogue’s bankruptcy attorney, petitioners, based on

their estimates of the outstandi ng advances, decided to file a



$75,000 claimin the bankruptcy proceeding. Utimtely, M. and
M's. Bogue received a discharge from bankruptcy and relief from
their debts, including petitioners’ claim

In the preparation of their 1992 incone tax return,
petitioners were advised by their accountant that the claim
agai nst M. Bogue coul d be deducted as a bad debt agai nst
petitioners’ long-termcapital gains. During 1993, when
petitioners were conpiling information for the preparation of
their 1992 inconme tax return, they perforned a nore thorough
anal ysis of the total anount that had been advanced to M. Bogue
over the years. Based on their analysis of numerous docunents,
petitioners calculated that the total outstandi ng advances nade
to or on behalf of M. Bogue was $145, 267, and they cl ai med that
anount as a bad-debt |loss on their 1992 return. Petitioners
produced substantial amounts of docunentation reflecting that
t hey had made numerous advances to and on behal f of M. Bogue,
begi nning in 1987.

OPI NI ON

We nust determ ne whet her the advances made by petitioners

represent loans to Ms. Kidder’s son, and if so, whether the

| oans becane worthless in 1992. 1In general, section 166(a)?

2 Al section references are to the Internal Revenue Code
in effect for the years in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.



allows an individual to deduct | osses sustained from bad debts

t hat beconme worthless during the taxable year. Section 166(d) (1)
restricts the deduction for |osses from nonbusi ness debts of a

t axpayer other than a corporation by characterizing them as
short-termcapital |osses. Only a bona fide debt, arising froma
"debtor-creditor relationship based upon a valid and enforceabl e
obligation to pay a fixed or determ nable sum of noney" qualifies
for a deduction under section 166. Sec. 1.166-1(c), |Incone Tax
Regs. \Whether a bona fide debtor-creditor relationship exists is
a question of fact to be determ ned upon a consideration of al

the facts and circunstances. See Fisher v. Conm ssioner, 54 T.C

905, 909 (1970). Petitioners nmust show that a bona fide debt

exi sted between them and M. Bogue. See Rockwell v.

Comm ssi oner, 512 F.2d 882, 885 (9th Cr. 1975), affg. T.C. Meno.

1972- 133.

We also note that intrafamly transactions are subjected to

closer scrutiny. See Caligiuri v. Conm ssioner, 549 F.2d 1155,
1157 (8th Gr. 1977), affg. T.C. Meno. 1975-319; see also Perry

v. Comm ssioner, 92 T.C 470, 481 (1989), affd. 912 F.2d 1466

(5th CGr. 1990). It is nore likely that a transfer between

famly nmenbers is a gift. See Perry v. Conm ssioner, supra;

Estate of Reynolds v. Conm ssioner, 55 T.C. 172, 201 (1970).

Petitioners nay overcone this inference by showing that a rea

expectation of repaynent existed and that there was an intent to
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enforce the collection of the i ndebtedness. See Estate of Van

Anda v. Comm ssioner, 12 T.C 1158, 1162 (1949), affd. 192 F. 2d

391 (2d Gir. 1951).

During sone of the period that funds were advanced by
petitioners, M. Bogue was involved in a business. |In order for
petitioners to be successful, they would have to show, anong
ot her things, a reasonable expectation, belief, and intention
that petitioners would be repaid as creditors regardl ess of the
success of the business and that the advances were not
contributions to capital put at risk in the venture. See Fisher

v. Conm ssioner, supra at 909-910; Fin Hay Realty Co. v. United

States, 398 F.2d 694, 697 (3d Cr. 1968).

The record, however, does not generally show that the
advances were made to capitalize M. Bogue’'s business activity.
Instead, it generally reflects that the advances nade to M.
Bogue were randomy nmade w thout any apparent formality or
expectation of repaynent. A review of the docunents offered by
petitioners to support the anmount of the advances reveals
paynments for medical bills, credit card purchases, apartnent
rent, utilities, fines and court costs for notor vehicle
vi ol ations, and other personal bills of M. and Ms. Bogue.
Until the tinme that M. and Ms. Bogue voluntarily petitioned
t hensel ves into bankruptcy, petitioners had not considered the

anount (s) that had been advanced and, after discussions with M.



Bogue’ s bankruptcy attorney during 1992, nmade an estimate of

$75,000. In connection with the preparation of petitioners’ 1992

tax return, they conducted a nore thorough eval uation and

concl uded that the anpbunt advanced to M. Bogue was al nost doubl e

the anount petitioners had clainmed in the bankruptcy proceedi ng.
Al t hough petitioners contend that the advances were | oans

wi th the expectation of repaynent, the record contradicts such a

conclusion.® Based on the facts and circunstances in this

record, petitioners’ advances were nmade with conpassi on and

generosity. The record also reveals that M. Bogue was in

financial and other types of difficulty throughout the entire

period in which the advances were made. It was, therefore,

hi ghly unlikely that he would be able to repay the advances.

Al t hough petitioners are generous parents who financially

supported their child in his time of need, the circunstances here

do not show a bona fide debtor-creditor relationship and

entitlement to a bad-debt deduction under section 166. See Kean

v. Comm ssioner, 91 T.C. 575 (1988).

Respondent al so determ ned that petitioners are subject to

an addition to the 1992 tax for late filing of their return and a

3 Because we hold that petitioners did not have a debtor-
creditor relationship and that the advances were in the nature of
gifts and were not loans, it is unnecessary to deci de whet her
petitioners substantiated the anounts clainmed for their 1992 and
1993 taxabl e years.
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section 6662 accuracy-related penalty for 1992 and 1993. As to
the section 6651(a)(1l) late filing addition, it applies if

petitioners filed their return late and are unable to show t hat
their failure to file the return on tine was due to reasonabl e

cause and not due to willful neglect. See N edringhaus v.

Comm ssioner, 99 T.C. 202, 220-221 (1992).

Bef ore consi dering whet her petitioners have shown reasonabl e
cause, we consider whether petitioners’ 1992 return was tinely
filed. Respondent determ ned that petitioners’ 1992 return was
filed 1 nonth or less after the due date, as extended. The
parties stipulated a copy of petitioners’ 1992 return that was
filed with respondent. The parties did not stipulate the date on
whi ch respondent received the return. The stipul ated copy of
petitioners’ 1992 return bears a date stanp that is illegible.
The return was signed by the tax return preparer on Cctober 11,
1993, and by petitioners on October 14, 1993. Attached to
petitioners’ 1992 return are extensions that extend the tine for
filing the 1992 return to Cctober 15, 1993. Petitioners did not
prove, however, that they mailed (by U S mail) their 1992 return
on or before Cctober 15, 1993. See sec. 7502 (providing that
tinmely mailing will be considered to be tinely filing under
certain circunstances, which includes a showing of a tinely U S.
post mar k) .

Petitioners failed to show that they nmailed their return or



that it was received by the IRS, prior to or on the due date.

Nor have petitioners shown reasonable cause for the late filing.
Because petitioners have not shown respondent’s determ nation to
be in error, we find that petitioners are |liable for the section
6651(a) (1) addition to tax for their 1992 tax year. See Rule
142(a) .

Respondent al so determ ned that petitioners are subject to a
section 6662 accuracy-related penalty because of negligence or
disregard of rules or regulations. Section 6662 provides for a
20-percent penalty on the portion of the underpaynent to which
section 6662 applies. Respondent determ ned that the entire
under paynment is subject to the penalty for the 1992 and 1993
taxabl e years. No penalty is inposed with respect to an
understatenent as to which the taxpayer acted with reasonabl e
cause and in good faith. See sec. 6664(c)(1).

Petitioners were advised by the bankruptcy attorney that
they could file a claimin bankruptcy for the advances they had
made to M. Bogue. They did so during 1992, and their claimwas
di scharged during the sane year. Petitioners, who had capital
gains, were advised by their accountant/return preparer that they
were entitled to claima capital |loss for bad debts that they had
claimed and that were discharged in the bankruptcy. Considering
petitioners’ background, the circunstances of this case, and

petitioners’ reasonable reliance on professional advice, we hold
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that petitioners acted in good faith and had reasonabl e cause
and, accordingly, are not liable for the section 6662 penalty for
their 1992 or 1993 taxable year.

To reflect the foregoing and concessions of the parties,

Deci sion will be entered

under Rul e 155.




