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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned deficiencies in,

additions to, petitioners' Federal incone taxes, as foll ows:

1999.

and



I ncr eased
Addi tions to Tax | nt erest

Year Def i ci enci es Sec. 6653(a) (1) Sec. 6653(a)(2) Sec. 6659 Sec. 6661 Sec.
6621(c)

1982 $38, 858. 88 $1, 942. 94 ! $10, 118. 45 2 s
1983 26, 826. 77 1, 341. 34 ! 8, 048. 03 2 s
1984 40, 618. 76 2,030.94 ! 12, 185. 63 2 8

150 percent of the interest due on the entire deficiency.

225 percent of the understatement of tax (deternmined alternatively to the
addi ti ons under sec. 6659).

SInterest conputed at 120 percent of the normal rate.

Respondent concedes that petitioners are not |iable for additions
to tax under sections 6653, 6659, and 6661 of the Internal
Revenue Code.! Respondent, however, continues to assert that
petitioners are liable for increased interest under section
6621(c).

The issues we nust decide in the instant case are: (1)
Whet her Ronald Kinm ch (petitioner) is "at risk" wth respect to
debt incurred as part of a conputer |easing transaction that he
entered into during 1982; and (2) whether petitioners are |liable
for increased interest on tax underpaynents attributable to tax-
noti vated transacti ons under section 6621(c) for each of the tax

years in issue.

1 Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedure.
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FI NDI NGS OF FACT

The parties submtted the instant case fully stipul ated.

The parties' stipulation of facts is incorporated herein by
reference and these stipulated facts are found as facts in the
instant case. Petitioners resided in G bsonia, Pennsylvani a,
when they filed their petition.

During the years in issue, Elnco Inc. (Elnco) was a Maryl and
corporation offering equi pnent | easing transactions to investors.
G eyhound Capital Corp. (GCC), a New York corporation, was in the
busi ness of |easing and marketing conputers and rel ated
equi pnent. On Decenber 22, 1982, El nto purchased conputer
equi pnent fromGCC that it later sold to petitioner. A
prom ssory note, dated Decenber 22, 1982, required Elnto to first
pay GCC $830 per nonth for 36 nonths, then $11,716.70 per nonth
for 72 months.?2 All nonthly paynents accrued in arrears and were
paid quarterly on the first day of April, July, October, and
January. Additionally, on Decenber 31, 1982, Elnto was required
to pay GCC $1, 240. 71, which paynment constituted interest through
Decenber 31, 1982.

Al so, on Decenber 22, 1982, petitioner entered into a

"Purchase Agreenent” with Elncto to purchase the sane conputer

2 Nei t her party introduced evidence of the recourse or
nonr ecourse nature of this note.



equi pnent that El nco purchased from GCC.2 Petitioner agreed to
pay $500, 000 as follows: $18,500 cash; delivery of three "Equity
Prom ssory Notes" totaling $82, 700 bearing 12.5 percent per annum
interest, and execution of a $398, 800 | ong-term "Buyer

Acqui sition Note" bearing 14 percent per annuminterest.* The
three Equity Prom ssory Notes were negotiable and fully recourse.
The Buyer Acquisition Note was payable as follows: $830.00 per
nonth for the first 36 nonths, then $11,716.70 per nonth for 72
months. All nmonthly paynments accrued in arrears and were paid
quarterly on the first day of April, July, QOctober, and January.
The paynent schedule mrrored exactly Elnco's paynent schedul e
under its note to GCC. Petitioner also agreed to pay El nto an
addi tional $1,240.71 on Decenber 31, 1982, which anount
constituted interest up to that date.

The Purchase Agreenent provided that petitioner would | ease
the conputer equipment to GCC and enter a renarketing agreenent
with GCC as of the date of purchase. Pursuant to a Decenber 22,
1982, "Security Agreenent", petitioner granted Elnto a security
interest in the conputer equi pnent, the GCC | ease, and the

underlyi ng end-user |eases. The security interest, however, was

3 Petitioner owned of all the equipnent involved in the
transaction for all purposes.

4 The parties agree that petitioner is at risk with respect to
the Equity Prom ssory Notes as well as the $18,500 cash paynent.



subordinate to GCC s | ease rights and the rights of the
underlyi ng end-user |essees.® Petitioner's purchase of the

equi pnent was subject only to the underlying | essees' rights and
El nco's rights under the Security Agreenent. Al so, on Decenber
22, 1982, Elnto, pursuant to the "Collateral Assignnent",
assigned its rights in petitioner's three Equity Prom ssory Notes

and the Buyer Acquisition Note to GCC. ®©

5 The Lease Agreenent between GCC and petitioner contained the
foll ow ng | egend:

TH S LEASE AGREEMENT HAS BEEN ASSI GNED BY, AND IS
SUBJECT TO, A SECURI TY | NTEREST GRANTED BY, LESSOR
[Petitioner] TO SELLER [El nco] PURSUANT TO A SECURI TY
AGREEMENT DATED AS OF DECEMBER 22, 1982, AND TO A
SECURI TY | NTEREST GRANTED BY SELLER [ El nco] TO LESSEE
[ GCC] PURSUANT TO A COLLATERAL ASSI GNVENT AGREEMENT
DATED AS OF DECEMBER 22, 1982 BETWEEN LESSEE [ GCC] AND
SELLER [ El nco] .

6 The Col | ateral Assignnent provided that El nto's assignnent
of its rights in the collateral to GCCwas |limted as foll ows:

3. Security Interest Only. The rights to the
Coll ateral granted to the Secured Party [ GCC] hereunder
shall constitute a security interest only. The Secured
Party shall not proceed agai nst any of the Collateral, or
coll ect the proceeds therefrom or exercise any other rights
hereunder with respect to the Collateral so long as the
Assignor [Elnto] is not in default hereunder. Monies
recei ved by the Assignor fromthe Coll ateral during and
attributable to any period when the Assignor is not in
default hereunder shall be received by Assignor free and
clear of the rights of the Secured Party under this
Assi gnnent, and the Secured Party shall have no claimto and
shall not be entitled to trace such nonies in the hands of
t he Assignor.
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On Decenber 22, 1982, pursuant to the Purchase Agreenent,
GCC and petitioner entered into the "Lease Agreenent", whereby
petitioner |eased the conputer equi pnent back to GCC with a term
extending to Decenber 31, 1991. The | ease paynents foll owed the
paynment schedul e under petitioner's Buyer Acquisition Note. The
Lease Agreenent required GCC to nmake rental paynments of $830 per
nmonth for the first 36 nonths, then $11,792.70 for the next 72
mont hs. GCC al so agreed to pay petitioner on Decenber 31, 1982,
an additional sum of $1,240.71, as a per diemrental through that
date. After Decenber 31, 1986, GCC was to pay petitioner
suppl enental rent equal to 85 percent of the "net rental s" until
petitioner received $80,000. After that, GCC agreed to pay
petitioner 55.25 percent of the "net rentals" through the end of
t he | ease.

The Lease Agreenent between GCC and petitioner contained a
broad i ndemmity cl ause providing, in part:

Lessee hereby agrees to assune liability for, and does

hereby agree to indemify, protect, save and keep

harm ess Lessor and Lessor's successors and assigns

from and against, any and all clains, causes of action

or liability (including liability for negligence or in

strict tort), including |egal fees, inposed on,

incurred by or asserted agai nst Lessor or any of

Lessor's successors or assigns, in any way relating to

or arising out of ownership, possession, use or

operation of the Equipnent; provided, however, that

Lessee shall not be required to indemify Lessor or

Lessor's successors and assigns for loss or liability

in respect of any unit of Equi pnent arising fromacts

or events which occur after possession of such unit of
Equi prent has been delivered to Lessor in accordance



with Section 5, or loss or liability resulting fromthe

wi |l ful m sconduct or negligence of the party otherw se

to be indemified hereunder. Lessee's obligations

hereunder shall be those of primary obligor

irrespective of whether Lessor shall also be

indemmified with respect to the sane matter under any

ot her agreenent by any other person. Upon paynent in

full of any indemities contained herein by Lessee,

Lessee shall be subrogated to any rights of Lessor in

respect of the matter against which indemity has been

gi ven.
The Lease Agreenent was a net | ease under which GCC s obligation
to pay rent was unconditional and not subject to set-off. As
security for its obligations under the Lease Agreenent, GCC
granted petitioner a security interest in the underlying end-user
| eases. Additionally, the Lease Agreenent provided that
petitioner, upon GCC s default, had the right to direct the
underlying | essees to nmake paynent directly to petitioner.
Finally, GCC could substitute equipnment where, in GCC s opinion,
a unit was uneconom cal to | ease, or where an end-user purchased
the equi pnent for its fair market value or pursuant to a purchase
option.”’

On Decenber 22, 1982, GCC, Elnto, and petitioner entered
into a "Depository Agreement." Pursuant to the Depository
Agreenment, First Interstate Bank of Arizona (First Interstate)

agreed to receive, and transfer between accounts, the anbunts

! | f GCC replaced a unit of equipnent, it would transfer title
to the replacenment unit to petitioner free and clear of al
encunbrances, other than the rights of the end-user | essees.
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that GCC, petitioner, and El nto owed to each other. The
Depository Agreenent could not be nodified, rescinded, or
anplified except by a witing signed by petitioner, Elnto, and
GCC. Pursuant to the Depository Agreenent, paynents went as
follows: (1) GCC made | ease paynents to First Interstate; (2)
First Interstate credited petitioner's account for GCC s rental
paynments; (3) First Interstate then debited petitioner's account
for paynents to Elnto on petitioner's Buyer Acquisition Note; (4)
First Interstate credited El nto's account for petitioner's Buyer
Acqui sition Note paynents; (5) First Interstate then debited
El nco's account for paynents to GCC on its installnment note; and
(6) First Interstate credited GCC s account for Elnto's
instal l ment note paynents. |If First Interstate received any
addi tional paynents, it held those funds in petitioner's account
until receipt of a witten directive signed by all three parties.

On their 1982, 1983, and 1984 joint Federal incone tax
returns, petitioners clained |osses frompetitioner's conputer
purchase and | easeback investnment in the anbunts of $75, 000,
$110, 000, and $105, 000 respectively. Respondent disallowed these
deductions in the October 18, 1989, notice of deficiency.

OPI NI ON

The first issue we nust decide is whether petitioner is "at

risk" wth respect to the long-term Buyer Acquisition Note. As

st ated above, respondent stipulated that petitioner is at risk



with respect to the $18,500 cash paynent and the three Equity
Prom ssory Notes. Respondent argues, however, that, as to the

| ong-term Buyer Acquisition Note, petitioner is not at risk
because: (1) The Buyer Acquisition Note, though |abel ed
recourse, is, in substance, nonrecourse and (2) even if the Buyer
Acqui sition Note is recourse, the transaction protects petitioner
agai nst | oss under section 465(b)(4). Because we hold that,
under section 465(b)(4), the transaction protects petitioner from
| oss, we need not decide whether the Buyer Acquisition Note is
recourse. Petitioner, therefore, is not at risk with respect to
t he Buyer Acquisition Note.

Section 465(a)(1) provides that |osses fromcertain
activities are deductible only to the extent that the taxpayer is
at risk with respect to each activity at the close of the taxable
year. A taxpayer's anount at risk includes the anmount of noney
and the bases of property contributed to an activity. See sec.
465(b) (1) (A). The anobunt at risk al so includes anmounts borrowed
Wth respect to such activity. See sec. 465(b)(1)(B). Pursuant
to section 465(b)(2)(A), anounts borrowed with respect to an
activity include "anmpbunts borrowed for use in an activity to the
extent that * * * [the taxpayer] is personally liable for the
repaynent of such anmounts.” Notw thstanding the foregoing
provi sions, a taxpayer's amount at risk does not include anmounts

prot ected agai nst | oss through nonrecourse financing, guarantees,
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stop | oss agreenents, or other simlar arrangenents. See sec.
465(b) (4).

Petitioners contend that we should anal yze the facts of the
i nstant case under the "worst case scenario" test articulated in

Enershaw v. Conmm ssioner, 949 F.2d 841 (6th Cr. 1991), affg.

T.C. Meno. 1990-246, rather than the "economc reality" test used
by this Court and the vast majority of circuit courts that have

considered the issue. See Levien v. Commi ssioner, 103 T.C. 120,

126- 129 (1994), affd. without published opinion 77 F.3d 497 (11th
Cir. 1996). To date, the Court of Appeals for the Third Crcuit,
the venue for any appeal of the instant case, has yet to adopt
either test.® Petitioners contend, however, that, based upon

Ni chol son v. Conm ssioner, 60 F.3d 1020 (3d G r. 1995), revg.

T.C. Meno. 1994-280, this Court should analyze the instant case
under the "worst case scenario" standard. W disagree.

Ni chol son i nvolved an appeal of this Court's refusal to
award a taxpayer attorney's fees under section 7430. See

Ni chol son, supra at 1024. The Conm ssioner initially contended

that the taxpayer was not at risk with respect to a long-term
note used to finance a conputer purchase and | easeback
transaction. See id. at 1023. In particular, the Comm ssioner

argued that the formof the taxpayer's transaction constituted a

8 See Golsen v. Conmi ssioner, 54 T.C. 742 (1970), affd. 445
F.2d 985 (10th Cr. 1971).
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prohi bited "other simlar arrangement” under section 465(b)(4).
See id. at 1027. Before trial, however, the Conm ssioner
conceded that the taxpayer was at risk and allowed the | oss
deductions. See id. at 1024. After a favorable settlenent, the
t axpayer sought attorney's fees, which fees this Court deni ed.
See id. at 1024-1025. The Court of Appeals for the Third
Crcuit, however, agreed with the taxpayer, holding that this
Court abused its discretion in not awardi ng attorney's fees
pursuant to section 7430. See id. at 1030-1031.

In its opinion, the Court of Appeals for the Third Crcuit
deci ded that the Comm ssioner's initial position, with respect to
the propriety of the taxpayer's |oss deductions, was not
substantially justified. See id. at 1029. The court, however,
st at ed:

Al though this court has yet to address this issue, we

agree with the Comm ssioner that the reasonabl eness of

her position should be eval uated under the economc

reality test as it has been adopted by the overwhel m ng

majority of the courts to address the issue. \Wether

or not we would adopt it in a case in which we were

required to deci de whether certain deductions were

proper, we believe that if the Comm ssioner satisfied

the economc reality test here, her position had a

reasonable basis in law. [See id. at 1027.]

Al t hough the court considered the Conm ssioner's argunents under
the economc reality standard, the court enphasized that "we do

not purport to adopt the economc reality test as the law of this

circuit." Id. at 1027 n. 10.
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Petitioners argue that the court's statenent supports a
"clear inference" that the Court of Appeals rejected the economc
reality test in favor of the worst case scenario test. W
believe that petitioners' contention is without nerit. W read

Ni chol son v. Conm ssioner, supra, only to nean that the Court of

Appeal s has reserved for another day any deci sion on which of the
tests it wll adopt.
Petitioners al so argue:

In Nicholson Jr., the court placed the burden on
petitioner, adopted arguendo the economic reality test,
and required a show ng of abuse of discretion.

Not wi t hstandi ng the fact that the court drew every

i nference favorable to respondent, it inposed an
extraordi nary sanction on the respondent and required
respondent to pay the taxpayer's fees.

Petitioner asserts that respondent's defeat on the attorney's
fees issue in N cholson neans "certain defeat" for respondent in
the instant case. Respondent, however, contends that petitioners
fail to account, sufficiently, for the significant factual
di stinctions between N cholson and the instant case. W agree
W th respondent.

I n Ni chol son, Equi pnent Leasi ng Exchange, |Inc. (ELEX)
pur chased conputer equi pnment froma third party and financed it
t hrough an unrel ated bank. ELEX then | eased the equipnment to a
| ocal school. As a condition of its nonrecourse |oans, ELEX
granted the bank a security interest in both the equi pnent and

the |l ease. Later in the year, ELEX sold the equi pnent and
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assigned the |l ease to the taxpayer. |n exchange, the taxpayer
executed two short-termnotes and one long-termnote. All three
notes were secured by the equi pnent and the | ease, subject to the
security interest of the bank. |In addition, the nonthly rent
paynments fromthe school were nearly the sane as the nonthly
paynments due on the taxpayer's long-termnote to ELEX. Ni chol son

v. Conm ssioner, supra at 1022.

In the instant case, there is no bank or other third party
lien on the equipnment. Accordingly, no third party has a stake
in the transaction. Mreover, unlike N cholson, where the
initial purchase, financing, |easing, and resal e of the equi pnent
occurred through separate and distinct transactions, al
conponents of the instant transaction were structured and set in
nmoti on simultaneously on Decenber 22, 1982. On the other hand,
the instant case involves a binding circular paynment arrangenment
providing for offsetting paynents and bookkeeping entries; i.e.
the Depository Agreenent. This is unlike N cholson, where there
was no payment arrangenent of any kind. Moreover, N chol son does
not contain the sane degree of circularity as does the instant
case. In N cholson, the school was obligated to pay the
t axpayer, who was obligated to pay ELEX which, in turn, had an
obligation to pay the bank. Each of the obligations in Nicholson
was separate and i ndependent of the others. There, the court

found it significant that ELEX prepaid its |oans to the bank, a
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fact that had |l ed the Conm ssioner to settle on such favorabl e

terns. See Nicholson v. Comm ssioner, 60 F.3d at 1024.

Petitioners have adduced no evidence in the instant case of
whet her Elnto did, or could, prepay its loan from GCC. Finally,
Ni chol son, unlike the instant case, did not involve a broad
indemmity clause that protected the taxpayer from| oss.

In short, we see no reason not to continue to adhere to our
position that the economc reality of a transaction controls.

See Levien v. Conmi ssioner, 103 T.C. at 128-129. W decide the

substance of a transaction by |looking at all the material facts.
See id. As we stated in Levien:

We have previously addressed a simlar argunent [that
t he worst-case scenario should apply] in Wag- A-Bag,
Inc. v. Comm ssioner, T.C Menp. 1992-581, in which we
determ ned that 'whichever standard is used, the
ultimate decision rests upon the substance of the
transaction in light of all the facts and
circunstances.' W continue to hold to the view-
expressed in WAg- A-Bag--that, under section 465(b)(4),
economc reality should be the touchstone of the
analysis. [ld. at 128-129.]

We scrutinize the economc reality of |easing activities by
focusing in particular upon: The relationships between the
parties; whether the underlying debt is nonrecourse; the presence
of offsetting paynents and bookkeeping entries; the circularity
of the transaction; and the presence of any paynent guarantees or
indemmities. See id. at 125-126. "Neither the form chosen, the

| abel s used, nor a single feature of the transaction generally
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will control." Thornock v. Conm ssioner, 94 T.C 439, 449

(1990).

In the instant case, evidence of a sufficient nunber of the
foregoing elenments is present to |lead us to concl ude that
petitioner is not at risk. Al of the long-termnonthly
obligations of the parties to the transaction are nearly exactly
of fset by paynents from another party to the transaction.® The
GCC Lease, the Buyer Acquisition Note, and El nto's purchase note
all comrence on the sane date and all term nate on the sane date.
It is highly unlikely, due to the circular nature of the
transaction, that any one of the parties to the transaction would

refuse to neet its obligations. As stated in Anerican Principals

Leasing Corp. v. United States, 904 F.2d 477, 483 (9th G

1990), "if one party failed to 'pay', he could only expect a
chain reaction resulting in his obligor's ceasing 'paynent' as
wel |."

O course, the parties to the transaction in the instant
case have no intention of fulfilling their paynent obligations
with a circular stream of physical transfers. Rather, the

Depository Agreenent provides a convenient, book-entry mechani sm

o The only exception, a mnor one not favorable to petitioner,
is that GCC s rental paynents over the last 72 nonths of the

| ease ($11, 792.70 per nonth) exceeded petitioner's obligations
(%11, 716. 70 per nonth over the last 72 nonths) under the Buyer
Acqui sition Note.
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to facilitate the circular, offsetting paynment schenme. Except
for the end-user | essees, the transaction between GCC,
petitioner, and Elnto is entirely closed.® The Depository
Agreenent binds all of the parties to the transaction and cannot
be nodified, rescinded, or anplified except by a signed witing
by petitioner, Elnco and GCC. Consequently, none of parties to
the transaction can unilaterally cease nmaki ng paynents.

Despite the binding nature of the Depository Agreenent,
petitioners argue that section 465(b)(4) is inapplicable because
GCC can refuse to neet its | ease obligations. Petitioners assert
that it is not the circularity of the transaction that matters
but whether Elnto would still enforce the Buyer Acquisition Note
if GCC defaults under the | ease. Indeed, GCC s refusal to honor
its | ease obligations would not conprom se Elnto's right to
enforce petitioner's obligations under the Buyer Acquisition

note. The taxpayers in Anerican Principals Leasing Corp. V.

United States, supra, set forth a simlar argunment, but were

unsuccessful. The court stated:

It is true that the governnent has directed this court
to no evidence that June Partners' [partnership in

10 GCC did not borrow to purchase the conputer equipnent.
Accordingly, unlike many purchase and | easeback transacti ons,
see, e.Qg., Anerican Principals Leasing Corp. v. United States,
904 F.2d 477 (9th G r. 1990) and Levien v. Conmm ssioner, 103 T.C.
120 (1994), because there was no underlying |loan, no third party
creditor stood by threatening to enforce its security agreenent
if GCC defaulted on its | oan paynents.
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whi ch taxpayers invested] note to Softpro [in Elnto's

position] is contingent upon Finalco [in GCC s

position] discharging its obligations to June Partners.

We believe, however, that the Baldwns [in petitioner's

position] nevertheless fall w thin subsection

465(b) (4). [1d. at 483.]

W reject petitioners' attenpt to nmake the sane argunent in
t he instant case.

Petitioners' argument that Elnto would choose to enforce the
Buyer Acquisition Note is not supported by the record. Although
the instant case is fully stipulated, petitioners still bear the
burden of proof. See Rule 142(a). They, however, have adduced
no evi dence that Elncto would enforce the Buyer Acquisition Note
if GCC defaults on the lease. 1In short, we find that petitioners
fail to neet their evidentiary burden of proving that El ncto would
enforce the Buyer Acquisition Note.

The broad indemity agreenent in the GCC Lease provides
further protection fromloss to petitioner. The protection
provi ded by the broadly scripted i ndemmity clause can easily be
read to enconpass | osses incurred by petitioners as a result of

El nto' s enforcenent of the Buyer Acquisition Note. On prior

occasions, e.g., Estate of Bradley v. Conm ssioner, T.C Meno.

1997-341 and Wag-A-Bag, Inc. v. Comm ssioner, T.C. Menob. 1992-

581, we considered indemity provisions simlar to the one in

issue in the instant case. In Estate of Bradley, we concl uded

that the indemity clause constituted a "firewall" which would



- 18 -

have stopped the spread of |osses with the effect of protecting
t he taxpayer against |loss. |In Wag- A-Bag, we concluded that the
indemity clause constituted a coll ateral agreenent sufficient to
satisfy even the worst case scenario test articulated in Enershaw

v. Conmm ssioner, 949 F.2d 841 (6th Cr. 1991), affg. T.C Meno.

1990-246. W see no reason to view the indemity clause in issue
in the instant case any differently.

We conclude that the circularity of paynents, the book-entry
paynment nmechanism and the indemity clause in the GCC | ease,
when taken together, effectively imunize petitioner from any
realistic possibility of suffering an economic |loss. W hold
that petitioner is, therefore, not at risk under section 465 and
is not entitled to the deductions in question.

Wth respect to increased interest under section 6621,
petitioners present no argunent as to why the provision should
not apply, other than contending that petitioner is at risk and,
therefore, not liable for increased interest pursuant to section
6621. Because we have held that petitioner is not at risk, we
al so hold that the instant transaction is tax-notivated for the
purpose of petitioners' liability for increased interest under

section 6621. See sec. 6621(c)(3)(A(ii). W have considered
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petitioners' other argunents but find themirrel evant or

unnecessary to reach. !

1 Petitioners assert that petitioner's liability under the
Buyer Acquisition Note, because it is negotiable, potentially
"runs to the world" and that this fact puts petitioner at risk
with respect to the note. The court in Waters v. Conm ssioner,
978 F.2d 1310, 1317 (2d Gir. 1992), affg. T.C. Menp. 1991-462,
addressed, and rejected, this sane argunent. The court deci ded,
on facts very simlar to those of the instant case, that the
possibility that the note m ght be negotiated was "nore

t heoretical than realistic.” 1d. The court stated, "If at sone
future date the unexpected occurred and the note was negoti at ed
to athird party, * * * [the taxpayer] m ght at that juncture
beconme at risk and be able to take deductions unavailable in
prior years." 1d. Petitioners' argument is likew se rejected in
t he instant case.

Petitioners additionally argue that petitioner should be
considered at risk regarding the Buyer Acquisition Note under the
Court of Appeals' reasoning in Peracchi v. Conmm ssioner, 143 F.3d
487 (9th Gr. 1998), revg. T.C. Menp. 1996-191. W di sagree,
because Peracchi is inapplicable to the instant case. Although
the court nentioned section 465 in passing, see id. at 493 ("The
Code seens to recogni ze that econom c exposure of the sharehol der
is the ultimte neasuring rod of a shareholder's investnent. Cf
|. RC. 8 465 (at-risk rules for partnership investnents)"),
Peracchi dealt with an entirely different issue under subchapter
C. Moreover, the court expressly confined its holding to cases
where a "note is contributed to an operating business which is
subject to a non-trivial risk of bankruptcy or receivership.”

Id. at 493 n.14. Those facts are not before us in the instant
case.

Additionally, petitioners rely on Martuccio v. Conm Ssioner,
30 F.3d 743 (6th Gr. 1994), revg. T.C. Meno. 1992-311, where the
Court of Appeals for the Sixth Crcuit ruled favorably for a
t axpayer on the "at risk" issue. The taxpayer in Martuccio
invested in a conputer purchase and | easeback transaction, also
involving Elnto, simlar in sonme respects to the one in the
instant case. Petitioners contend that, were we to hold for
respondent, we would be treating petitioners differently from
other simlarly situated taxpayers because they reside in the
Third Grcuit rather than the Sixth Grcuit (where the worst case
scenario standard is applied under sec. 465(b)(4)). Petitioners
argue that "But for this accident of geography the governnent

(continued. . .)




To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

(... continued)

woul d concede the instant case.” Petitioners' argunent is

w thout merit. Whether we rule for petitioners or respondent in
the instant case, petitioners will have treatnment different from
other simlarly situated taxpayers. Conpare Golsen v.

Conm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r.
1971) (&ol sen doctrine established) with Lardas v. Conm ssioner,
99 T.C. 490 (1992).




