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MVEMORANDUM OPI NI ON

VELLS, Judge: This case was assigned to Special Trial Judge
D. Irvin Couvillion pursuant to section 7443A(b)(4) and Rul es
180, 181, and 183.! The Court agrees with and adopts the opinion

of the Special Trial Judge, which is set forth bel ow

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



OPI NION OF THE SPECI AL TRI AL JUDGE

COUVI LLI ON, Special Trial Judge: |In separate notices of

deficiency, respondent determ ned the follow ng deficiencies and
additions to tax against petitioners for the years indicated:

Additions to Tax

Sec. Sec. Sec.
Year Defi ci ency 6653(a) (1) 6653(a) (2) 6661
1985 $ 6, 293 $ 314 ' $1,573
1986 10, 186 1509 1 2,546

"50 percent of the interest due on the underpayment attributable to
negl i gence.
These additions to tax, for 1986, are under sec. 6653(a)(1)(A) and (B)

Respondent al so determ ned i ncreased interest, under section
6621(c), for each of the years at issue.

The issues for decision are: (1) Wuether respondent tinely
i ssued the aforenentioned notices of deficiency to petitioners,
and, if so, (2) whether petitioner WIlliamKingston (petitioner)
was "protected against [ oss" within the neaning of section
465(b)(4) with respect to his pro rata share of partnership debt
obligations arising from sal e-1 easeback transacti ons engaged in
by a partnership, and (3) whether petitioners are liable for the
additions to tax under sections 6653(a) and 6661(a) and the
i ncreased interest under section 6621(c).

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners

| egal residence was West Bl oonfield, M chigan.
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Petitioners filed joint Federal inconme tax returns for 1985
and 1986. On their returns, petitioners clainmed deductions of
| oss and investnent interest expense (the clai ned deductions)
relating to Hanbrose Leasing 1985-3 (the partnership) in the

fol |l ow ng anmount s:

Year Loss | nvest nent | nterest Expense
1985 $13, 903 $1, 082
1986 21,538 2,190

This case involves two sal e-l easeback transacti ons anong the
followng entities: CIS Leasing Corp. (CIS), a New York
corporation with principal offices in Syracuse, New York;

Comdi sco, Inc. (Condisco), a Delaware corporation wth principa
offices in Rosenont, Illinois; Charterhouse Leasing Associ ates
Limted Partnership (Charterhouse), a Connecticut limted
partnershi p; Hanbrose Reserve Ltd. (Hanbrose), a Del aware
corporation; M& J Holding Corp. (M & J), a Delaware corporation
that was the sol e sharehol der of Hanbrose and the general partner
of Charterhouse; and Hanbrose Leasing 1985-3 (the partnership), a
partnership engaged in the equi pnment | easing business.

The Sal e-Leaseback Transacti ons

The transactions can be described in general terns as
follows: C'S and Condi sco purchased | BM conputer equi pnment with
a specified anount of borrowed funds. C'S and Condi sco then
| eased the conputer equipnent to various end users. C'S and

Condi sco then sold the conputer equi pnent to Charterhouse,



subject to the original financing and user |eases. Charterhouse
then sold the equi pnent to Hanbrose, subject to the original
financing and user |eases. Hanbrose then sinultaneously |eased
t he equi pnment back to Charterhouse. Hanbrose then sold the

equi pnent to the partnership, subject to the original financing
and user |eases, and al so assigned to the partnership all rights
under the equi pnent | ease between Hanbrose and Charterhouse.
Upon conpl etion of all of the transactions, the partnership owned
the conmputers, the end user conpanies used them and

Chart erhouse, Hanbrose, and the partnership traded streans of
financi ng paynents and | ease paynents.

The I nitial Equi pnment

ClI S financed, on a nonrecourse basis, the purchase of
certain | BM conputer equipnent (the Initial Equipnent), for a
total purchase price of $1,196,254.74.%2 The purchase was
financed through four different third party |enders, and all of
the Initial Equipnent was | eased by CIS to four different actual
end users of the equipnent. Charterhouse then paid CI'S an
aggregat e purchase price of $474,415 for the Initial Equi pnent,

$18,978 of which was paid in cash, and the bal ance of $455, 437

2 The parties stipulated that the $1, 196, 254. 74 represent ed
the total amount financed through third party lenders for the
purchase of the Initial Equipnent. Since there is no indication
fromthe record that any cash, or other funds, was paid to
acquire the Initial Equipnent, the Court surm ses that the total
anount financed represented the total purchase price of the
Initial Equipnent.



bei ng represented by various installnent notes, which were
nonr ecour se obligations of Charterhouse and were secured by the
Initial Equipnent.

On or about March 29, 1985, Hanbrose purchased the Initial
Equi prent from Charterhouse for $474,415, subject to the liens of
the original third-party | enders, the original purchaser, and the
end user | eases. This $474,415 purchase price was payabl e as
follows: $23,000 in cash on May 8, 1985, and $451, 415 by an
unsecured installnment note. Concurrent wth Hanbrose's purchase
of the Initial Equipment from Charterhouse, Hanbrose | eased back
the Initial Equipnent to Charterhouse pursuant to the terns of a
wrap |lease (Initial Equipment Wap Lease), which provided for
fixed rent, payable in four consecutive annual install nent
paynments of $153,212 each, with the first paynment due on
March 31, 1986.

On or about March 29, 1985, the partnership purchased the
Initial Equi prent from Hanmbrose for $474, 415 subject to all the
liens of the original third-party lenders, a lien on and security
interest in the Initial Equipnent in favor of Hanbrose, and
subject to the user leases and the Initial Equi pment Wap Lease.
This $474, 415 purchase price was payable as follows: $1,000 in
cash on the closing in October 1985; $27,000 in cash on or before
Decenber 31, 1985; and a $446, 415 prom ssory note (secured by the

Initial Equipnent) that was payable in four consecutive annual
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i nstal |l ment paynents of $153,212 each, with the first paynment due
on March 31, 1986. This note was nonrecourse as to the
partnership.® 1In conjunction with the partnership's purchase of
the Initial Equipnent, Hanbrose assigned to the partnership the
Initial Equipnent Wap Lease, as a result of which the four
consecutive annual rent paynents of $153,212 each would be paid
to the partnership by Charterhouse.

The Additional Egqui pnent

Cl S and Condi sco financed, on a nonrecourse basis, the
purchase of certain additional |BM conputer equipnent (the
Addi ti onal Equi pnent) for a total purchase price of
$18, 019, 633.11.% They financed the purchase of this Additional
Equi prrent through six different third-party | enders and | eased
the Additional Equipnment to six different end users.

Chart erhouse purchased the Additional Equiprment fromdC S and
Condi sco in two separate purchase transactions, one each for the
Addi ti onal Equi prent under each user |ease. The total purchase

price for all the Additional Equi prent was $15, 643, 832, of which

3 Hanbr ose Leasing v. Commi ssioner, 99 T.C. 298, 301, 312
(1992).

4 The parties stipulated that this $18,019, 633. 11 represented
the total anpunt financed through third party I enders for the
purchase of the Additional Equipnment. Since there is no
indication fromthe record that any cash, or other funds, was
paid to acquire the Additional Equipnent, the Court surm ses that
the total anobunt financed represented the total purchase price of
t he Additional Equi pnent.



$1, 183,487 was paid in cash and $14, 460, 345 by vari ous
install ment notes.® These installnment notes were nonrecourse
obligations as to Charterhouse.

Hanbr ose then purchased the Additional Equi pnent from
Charterhouse for $15,420,834, subject to all other liens and
| eases, including the liens of the original third-party |enders,
Cl'S, Condisco, and the user |eases.® The $15, 420, 834 purchase
price was payabl e by $1, 400,000 in cash and the renaining
$14, 020,834 by an installnment note, bearing 13.17722 percent
i nterest per annum and payable in seven annual installnments of

principal and interest as foll ows:

Year Anpount

1986 $ 570, 167
1987 3,421, 004
1988 3,421, 004
1989 3,421, 004
1990 3,421, 004
1991 3,421, 004
1992 3,421, 004

Concurrent with Hanbrose's purchase of the Additional Equi pnrent
from Charterhouse, Hanbrose | eased the Additional Equi prment back
to Charterhouse pursuant to a wap | ease (Additional Equipnent

W ap Lease).

5 The difference between the total purchase price for
Charterhouse and the anobunt of CIS s and Condisco's financing is
not explained in the record.

6 Hanbr ose purchased the Additional Equi prent pursuant to a
purchase comm tnent given by it to Charterhouse earlier in the
year.
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The purchase agreenent between Hanbrose and Charterhouse
contained the follow ng provision for indemification:

6. I ndemi fication.

Seller [Charterhouse] wll indemify Purchaser [ Hanbrose]
and protect, defend and hold it harm ess from and agai nst
any and all |oss, cost, danmage, injury or expense,

including, without limtation, reasonable attorney's fees,
wher esoever and howsoever arising which Purchaser or its
subsi di ari es or stockholders, or any of its, or their,
directors, officers, agents, enployees, stockhol ders or
partners, may incur by reason of any material breach by
Seller of any of the representations by, or obligations of,
Seller set forth in this Agreenent or by reason of the Bulk
Sal es Laws of any jurisdiction. * * *

The Additional Equi pmrent Wap Lease contained the foll ow ng
provi sion for indemification:

18. I ndemni fication

18. 1 Lessee [Charterhouse] will indemify Lessor
[ Hanbr ose] and protect, defend and hold it harm ess from and
agai nst any and all |oss, cost, danmage, injury or expense,

including, without limtation, reasonable attorneys' fees,
wher esoever and howsoever arising which Lessor or its
subsidiari es or shareholders, or any of its or their
directors, officers, agents, enployees, stockhol ders or
partners, may incur by reason of any breach by Lessee of any
of the representations by, or obligations of, Lessee
contained in this Lease or in any way relating to or arising
out of this Lease; the Equi pnent, clains of holders of the
Lien or Underlying Leases; * * *

The Additional Equi pnent Wap Lease al so stated that
Charterhouse's obligation to pay "all rental charges payabl e"
under the Additional Equipnment Wap Lease woul d be "absol ute and
uncondi tional under all circunstances."” Furthernore, under the
Addi ti onal Equi pmrent Wap Lease, Charterhouse (the | essee) waived
"any right of set-off under state or federal |aw, counterclaim

recoupnent, defense or other right which Lessee nmay have agai nst



Lessor or anyone el se for any reason whatsoever”. The annual
fi xed rental paynents due Hanbrose from Charterhouse under the
Addi ti onal Equi prrent Wap Lease were identical to the install nment
paynments due Charterhouse from Hanbrose under the install nent
not e descri bed above.’

| medi ately follow ng the purchase of the Additiona
Equi prent by Hanbrose, the partnership purchased the Additional
Equi pmrent from Hanbrose for $15, 420,834, subject to all other
liens and | eases, including those of the original third-party
| enders, the original purchasers, Hanbrose and Charterhouse, and
subject to the Additional Equi pnrent Wap Lease, the original
pur chaser | eases, and the end-user |eases. The $15, 420, 834
purchase price was paid by $1,542,083 in cash, and the renaining
$13,878, 751 by a Limted Recourse Installnent Prom ssory Note
(Limted Recourse Note), which was secured by the Additiona
Equi pnent, bears a 14-percent per annuminterest and payable in
eight installnents with the first installnent of $921,917 due at
the time of closing. The remaining installnment paynments were due

as foll ows:

! The figures for these rental paynents |isted on the

Addi tional Equi pmrent Wap Lease submitted into evidence differ
slightly fromthose figures listed in the Stipulation of Facts
signed by the parties. However, since the exact anmount of these
figures is not pertinent to our determnation of the issues in
this case, the Court hereby accepts the figures listed in the
Stipulation of Facts signed and submtted by the parties.



Year Anmount 8

1986 $ 570, 167
1987 3,421, 004
1988 3,421, 004
1989 3,421, 004
1990 3,421, 004
1991 3,421, 004
1992 3,421, 004

The Limted Recourse Note contained the follow ng deferral
provi si on:

5. Deferral, etc.

5.1 Deferral. Maker [the partnership] shall have the
right to defer paynent of the Principal Anmount and interest
as the sanme becones due under this Note if and to the extent
any anount of rent or other sunms due to Maker under an
agreenent of even date (the "Lease"), between * * *

[ Charterhouse], as |essee, and Maker, as |lessor is not

recei ved by Maker as the sanme becones due (the "Past Due
Sunmi'). The anpunt of principal and interest so deferred

w || becone due and payable at such tinme as, and to the
extent that, Maker receives from Charterhouse the Past Due
Sum provided, however, that no interest shall accrue on the
princi pal and interest paynents so deferred; provided,
further, however, that the anmount of interest and principal
so deferred shall becone due and payable on _Jan. 1, 1992;
whet her or not Maker shall have received the Past Due Sum on
or before such date.

8 The figures for the paynments listed on the Limted Recourse
Note submtted into evidence differ slightly fromthose figures
listed in the Stipulation of Facts signed by the parties.
However, since the exact anount of these figures will not be
pertinent to our determnation of the issues in this case, the
Court hereby accepts the figures listed in the Stipul ation of
Facts signed and submtted to the parties.
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The Limted Recourse Note provided further that the partnership's
obl i gati on under such note, and each limted partner's assuned
personal liability thereunder, would be "absol ute and

uncondi tional under all circunstances.” Further, in the Limted
Recourse Note, the partnership waived "any right of set-off under
state or federal law, counterclaim recoupnent, defense or other
right which the [partnership] may have agai nst [Hanbrose] or
anyone el se for any reason what soever".

The Purchase Agreenent and Assignment of Right between the
partnership and Hanbrose (Purchase Agreenent) for the Additional
Equi prent contai ned the identical "absolute obligation" and set-
of f waiver provisions as the Limted Recourse Note. The Purchase
Agreenent al so contained an indemnification provision nearly
identical to that contained in the Additional Equi pnent Wap
Lease (i.e., Hanbrose indemifying the partnership for |oss
resulting from Hanbrose's breach of any provision of the Purchase
Agreenent) .

Both the Limted Recourse Note and the Purchase Agreenent
requi red each of the limted partners to severally, and not
jointly, assune personal liability for his or her pro rata
portion of the Linmited Recourse Note that was equal to $114,578
per partnership unit for each limted partner. Also, the Limted
Recourse Note and the Purchase Agreenent both provided that al

paynments nmade on the Limted Recourse Note would first be applied
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to that portion of the ampbunts due for which no partner had
personal liability. |In other words, in the event that the
Limted Recourse Note was not paid in full by the partnership,
any remai ning unpaid portion of such note would be that for which
the partners had assuned personal liability. Under such
ci rcunst ances, the partners would be called upon to pay their pro
rata share of the unpaid anmounts due on the Limted Recourse
Not e.

Pursuant to the provisions of the Purchase Agreenent, the
Addi tional Equi pmrent Wap Lease was assigned to the partnership
by Hanbrose. Consequently, the rental paynents under the
Addi ti onal Equi pmrent Wap Lease were paid by Charterhouse
directly to the partnership.

The Partnership

The partnership was organi zed in March 1985, under the | aws
of the State of Connecticut, to engage in the equipnment | easing
busi ness. Investnents in the partnership were offered through a
private offering nmenorandum (POM). The partnership offered 70
units of partnership interests at a price of $40,000 per unit.
The purchase price was payable in full in cash on subscription or
payabl e $9, 200 cash and t he bal ance payable by two I nvestor Notes
in the amount of $15,400 each, bearing 12-percent interest

(payabl e annually). The principal of each of these Investor
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Not es was due February 3, 1986, and February 2, 1987,
respectively.

As a condition of becomng a limted partner, an investor
was al so required to assume recourse debt of $114,578 per
partnership unit purchased, which represented his or her
proportionate share of the Limted Recourse Note executed by the
partnership in connection with the purchase of the Additional
Equi prrent from Hanbrose. The subscription agreenent included the
foll om ng provision:

(c) The Subscriber [petitioner] understands that
pursuant to the Partnership Agreement, * * * he is agreeing
to be personally liable for his proportionate share of the
Part nershi p Equi pnmrent Note [Limted Recourse Note] to
Hanbr ose Reserve Ltd. ("Hanbrose Reserve") and interest
t hereon equal to $114,578 per Unit. Such personal liability
gi ves Hanbrose Reserve the right, at maturity, to pursue a
Limted Partner directly for the anmount of the unpaid
bal ance of his pro rata share of the portion of the
Part ner shi p Equi pnment Note for which the Limted Partners
are personally liable. The liability of each Limted
Partner is several and not joint. The Subscriber further
understands that the portion of principal and interest on
t he Partnershi p Equi pnent Notes for which the Limted
Partners are personally liable will not be paid until after
t he nonrecourse portion of principal and interest thereon
has been paid in full.

I n other words, Hanbrose had the right to pursue a limted
partner directly for the amount of the unpaid bal ance of his or
her pro rata share of the assuned portion of the Limted Recourse
Note at maturity, which could extend to as |late as January 1,

1992 (if the deferral provisions in the Limted Recourse Note
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applied; otherwise a limted partner's liability would apply as
each install nent of the Limted Recourse Note becane due).

Petitioner's Decision To |nvest

On Novenber 1, 1985, petitioner executed subscription
docunents to purchase one-half of one unit in the partnership,
for which he paid a total of $20,000 cash over the period from
Novenber 1985 through June 1987.° Pursuant thereto, petitioner
was required to, and did, therefore, assune personal liability
for his pro rata portion of the Limted Recourse Note in the
amount of $57, 289.

Pr ocedur al Backgr ound

Respondent issued two Notices of Final Partnership
Adm ni strative Adjustment (the FPAA's) to the partnership for the
tax years 1985 and 1986 on April 20, 1992. On July 17, 1992, the
partnership filed a petition with this Court challenging the

correctness of the FPAA, but making no claimthat it was not

tinmely. That case was captioned Hanbrose Leasing V.

Comm ssi oner, under docket No. 16262-92 (Hanbrose 11).

On Septenber 1, 1992, this Court issued its opinion in a

related case, pertaining to the 1984 tax year, Hanbrose Leasing

v. Comm ssioner, 99 T.C. 298 (1992) (Hanbrose I). |In Hanbrose

|, this Court held that the issue of whether a partner is at risk

° Petitioner paid $4,600 cash on Nov. 1, 1985, and signed an
| nvestor Note in the anobunt of $15, 400, which he paid on over the
follow ng 2 years.
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under section 465 nust be decided in a partner-|evel proceeding,
not in a partnership-level proceeding. In that opinion, the
Court al so decided that, for purposes of any subsequent
l[itigation involving the partnership, the installnent note for

t he Additional Equi pnment was nonrecourse as to the partnership.
Id. at 303, 312. The decision in that case was entered on
Septenber 24, 1992, and becane final on Decenber 23, 1992.

On Cctober 6, 1993, this Court granted respondent's "Motion
to Dismss for Lack of Jurisdiction as to |I.R C. Section 465 and
To Strike" in Hanbrose Il, and all references to the "at risk"

i ssue were, therefore, stricken fromthe pleadings. On My 27,
1994, this Court entered a decision in Hanbrose ||l based on a
stipul ated settlenent agreenment under Rule 248(a) in which
respondent accepted as filed the partnership itens for the

t axabl e years 1985 and 1986 of the partnership. This decision
becane final on August 25, 1994.

On May 19, 1995, respondent issued statutory notices of
deficiency to petitioners, one for the 1985 tax year and one for
the 1986 tax year, in which the clainmed deductions for 1985 and
1986 with respect to the partnership were disallowed, and
additions to tax and increased interest were asserted.

Untinely Notice

The first issue for decision is whether respondent tinely

i ssued notices of deficiency to petitioners in this case.
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Section 6229(a) provides that respondent has 3 years fromthe
date of the filing of the partnership return in which to assess
the tax based on any partnership or "affected" item?® If an
FPAA is issued before the end of the 3-year period of |imtations
of section 6229(a), that period is suspended for the tinme during
whi ch a partnership-1level proceeding may be brought and if such a
proceeding is tinely brought, until a decision in that proceeding
beconmes final, and for 1 year thereafter. Sec. 6229(d).
Sections 7481 and 7483 provide generally that a decision of this
Court becones final, in the absence of a tinely filed notice of
appeal, 90 days fromthe date the decision is entered. Since, in
the instant case, it is undisputed that the applicable
[imtations period was open when two FPAA's were issued to the
partnership, and that the partnership tinely filed a petition in
this Court based on such FPAA' s, the period of limtation for
i ssuing notices of deficiency was suspended, under section
6229(d), for 1 year after the decision in the partnership
proceedi ng before this Court becane final.

The parties agree that the period of limtation for issuing
notices of deficiency for affected itens is suspended for 90 days
plus 1 year followng the entry of the decision in the

partnership proceeding. The parties disagree, however, as to the

10 Consi stent with this Court's decision in Hanbrose Leasing V.
Commi ssioner, 99 T.C 298 (1992), the deductions at issue are
"affected" itens.
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dat e upon which the decision was entered in the partnership
pr oceedi ng.
Respondent contends that the decision in the partnership
proceedi ng was entered on May 27, 1994, when this Court entered
t he deci sion based on the stipulated settl enent agreenent.
Respondent contends further that this decision becane final on
August 25, 1994, which is 90 days follow ng entry of the
decision. Therefore, respondent argues, under section 6229(d),
the period of limtation was suspended until August 25, 1995,
which is 1 year fromthe date the decision becane final. Since
the subject notices of deficiency were issued on May 19, 1995,
respondent argues that the deficiency notices were tinely issued.
Petitioners contend that the decision in the partnership
proceedi ng was entered on Cctober 6, 1993, the date this Court
granted respondent's notion to dism ss for |ack of jurisdiction
wWith respect to the at-risk issue under section 465. Petitioners
argue further that this decision becane final on January 4, 1994,
which is 90 days following the entry of such "decision".
Therefore, petitioners argue, under section 6229(d), the period
of limtation was suspended only until January 4, 1995, which is
1 year fromthe date the "decision" becane final. Since the
rel evant notices of deficiency were not issued until My 19,

1995, petitioners argue that the notices were not tinely issued.
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I n support of their position, petitioners rely on section

7459(c) and the case of Arnstrong v. Conm ssioner, T.C Meno.

1992-328, affd. 15 F.3d 970 (10th G r. 1994), for the proposition
that a dism ssal for lack of jurisdiction is tantanmount to a
decision of this Court. Section 7459(c) provides:

(c) Date of Decision.--A decision of the Tax Court
(except a decision dismssing a proceeding for |ack of
jurisdiction) shall be held to be rendered upon the
date that an order specifying the anount of the
deficiency is entered in the records of the Tax Court
or, in the case of a declaratory judgnent proceeding
under part 1V of this subchapter, or under section 7428
or in the case of an action brought under section 6226
or section 6228(a), the date of the court's order
entering the decision. |If the Tax Court dism sses a
proceedi ng for reasons other than |ack of jurisdiction
and is unable fromthe record to determ ne the anount
of the deficiency determ ned by the Secretary, or if
the Tax Court dism sses a proceeding for |ack of
jurisdiction, an order to that effect shall be entered
in the records of the Tax Court, and the decision of
the Tax Court shall be held to be rendered upon the
date of such entry. [Enphasis added.]

| ndeed, in Hanbrose |1, this Court did grant a notion to dism ss
for lack of jurisdiction, but only as to a single issue in the
case, not as to the entire proceeding. By granting the notion to
dism ss for lack of jurisdiction wwth respect to the at-risk

i ssue under section 465, this Court did not dismss the entire
partnership proceedi ng but, rather, dism ssed only that portion
of the proceeding that related to the at-risk issues under
section 465. Consequently, under section 7459(c), a decision in
Hanbrose Il was not rendered on Cctober 6, 1993, the date the

Court granted respondent's notion to dismss for |ack of
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jurisdiction with respect to the at-risk issue. On the contrary,
the decision in Hanbrose Il was rendered on May 27, 1994, the
date this Court entered a decision based on the stipul ated
settlenment agreenent. Furthernore, petitioners' reliance on the

case of Arnstrong v. Comm ssioner, supra, is msplaced because

the Court in that case dism ssed a petition; i.e., an entire
proceedi ng, for lack of jurisdiction. Petitioners' argunment on
this issue is without nerit.

On this record, the Court holds that a decision was entered
in the partnership proceeding on May 27, 1994, which deci sion
subsequently becane final on August 25, 1994.1! The Court hol ds
further that the notices of deficiency were tinely issued to
petitioners under section 6229(a) because the notices were mail ed
on May 19, 1995, which was within 1 year after the decision in
the partnership proceedi ng becane final.

At - R sk

The second issue for decision is whether petitioner was

"protected against |oss" wthin the nmeaning of section 465(b)(4)

Wi th respect to his pro rata share of the Limted Recourse Note,

11 A stipul ated decision, though generally not subject to
appeal except on jurisdictional grounds, Capp v. Conm Ssioner,
875 F.2d 1396 (9th Gr. 1989), is still considered a revi ewable
deci sion that becones final 90 days after entry of decision.
Pesko v. United States, 918 F.2d 1581 (Fed. Cir. 1990); Sherry
Frontenac, Inc. v. United States, 868 F.2d 420 (11th Cr. 1989);
Security Indus. Ins. Co. v. United States, 830 F.2d 581 (5th G
1987) (all cited in Ripley v. Commi ssioner, 105 T.C. 358, 362
(1995), revd. on other grounds 103 F.3d 332 (4th Gr. 1996)).
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for which he assuned personal liability. Since respondent first
raised this issue in the answer, respondent bears the burden of
proof. Rule 142(a).

Section 465(a) provides that deductions with respect to
liabilities of the type involved in this case are allowable only
to the extent the taxpayer is "at risk"”. A taxpayer's anount at
ri sk i ncludes the anmount of noney and the basis of property
contributed to an activity. Sec. 465(b)(1)(A). Also, a taxpayer
is considered at risk for anobunts borrowed with respect to the
activity. Sec. 465(b)(1)(B). The statute defines anbunts
borrowed with respect to an activity as including "anmunts
borrowed for use in an activity to the extent that * * * [the
taxpayer] is personally liable for the repaynent of such
anounts". Sec. 465(b)(2)(A).

Respondent agrees that the partnership's sal e-| easeback
transacti ons had a busi ness purpose with econom ¢ substance, were
engaged in for profit, and that the partnership's equipment was
correctly valued. Respondent further agrees that petitioner was
"at risk" in the anount of his $20, 000 investnment, which
consi sted of $4,600 cash and the $15,400 Investor Note that
petitioner executed upon purchasing his interest in the
partnership, and for which he was personally |iable.

Respondent al so agrees that petitioner assunmed a pro rata

share of the Limted Recourse Note. Respondent contends,
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however, that petitioner was not at risk for his pro rata share
of the Limted Recourse Note as to which he assuned personal
liability because of section 465(b)(4). Section 465(b)(4)
provi des:
(4) Exception.--Notw thstandi ng any ot her

provision of this section, a taxpayer shall not be

considered at risk with respect to anobunts protected

agai nst | oss through nonrecourse financing, guarantees,

stop | oss agreenents, or other simlar arrangenents.
Respondent does not contend that petitioner was protected from
| oss by guarantees or stop | oss agreenents. However, respondent
argues that petitioner was protected froml oss by nonrecourse
financing and "other simlar arrangenents", as provided in
section 465(b) (4).

In determ ning whether a taxpayer is protected froml oss
within the nmeani ng of section 465(b)(4), the nmgjority of Courts

of Appeal s that have addressed this issue have applied the

"realistic possibility" or "economc reality" test. See Waters

v. Comm ssioner, 978 F.2d 1310 (2d Cr. 1992), affg. T.C Meno.

1991-462; Young v. Conm ssioner, 926 F.2d 1083 (11th Cr. 1991),

affg. T.C. Meno. 1988-440 and Cohen v. Comm ssioner, T.C. Meno.

1988-525; Mser v. Conm ssioner, 914 F.2d 1040 (8th Gr. 1990),

affg. T.C. Menb. 1989-142; Anerican Principals Leasing Corp. V.

United States, 904 F.2d 477 (9th Cir. 1990) (sonetines cited as

Baldwin v. United States). Under the economc reality test, the

courts exam ne whether "a transaction is structured--by whatever
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met hod--to renove any realistic possibility that the taxpayer
will suffer an economc loss if the transaction turns out to be

unprofitable.” Anmerican Principals Leasing Corp. v. United

States, 904 F.2d at 483. The economic reality test was applied

by this Court in Levien v. Conmm ssioner, 103 T.C 120, 126

(1994), affd. wi thout published opinion 77 F.3d 497 (11th G
1996) .

However, the Court of Appeals for the Sixth Crcuit, to
whi ch an appeal in this case would lie, has disagreed with the
majority of circuits and has adopted a "worst-case scenari 0" test
for the determ nation of whether a taxpayer is protected from

| oss within the neaning of section 465(b)(4). See Martuccio v.

Comm ssioner, 30 F.3d 743 (6th Cr. 1994), revg. T.C. Meno. 1992-

311; Enershaw v. Conmm ssioner, 949 F.2d 841 (6th Cr. 1991),

affg. T.C. Meno. 1990-246. Under the "Golsen rule", "where the
Court of Appeals to which appeal |ies has al ready passed upon the
i ssue before us, efficient and harnoni ous judicial adm nistration

calls for us to follow the decision of that court." Colsen .

Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th

Cr. 1971). The Court of Appeals for the Sixth Crcuit has
spoken definitively on the "at-risk" issue as it relates to this
case. Consequently, in the instant case, this Court is bound to

apply the "worst-case scenari 0" standard in determ ni ng whet her
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petitioners were protected fromloss within the nmeani ng of
section 465(b)(4).

Respondent acknow edges, on brief, that no single feature of
a transaction controls as to whether a taxpayer is protected from
| oss. However, respondent contends that, in this case, a
conbi nation of factors, including the nonrecourse nature of the
i ndebt edness involved in the transaction, the circularity of
paynments, and the deferral provisions in the Limted Recourse
Note, effectively protected petitioner fromloss within the
meani ng of section 465(b)(4).

The Court first exam nes respondent's assertion that the
exi stence of nonrecourse financing protected petitioner fromloss
under section 465(b)(4). \Wlere a partner is personally liable
for his share of partnership nonrecourse debt by virtue of his
assunption of the nonrecourse liability, the presence of that
sanme nonrecourse liability cannot also be said to be a factor

insulating himfromrisk. See Hayes v. Conm ssioner, T.C Meno.

1995-151; Wag-A-Bag Inc. v. Conmissioner, T.C. Mnp. 1992-581,

and cases cited therein.

Respondent next asserts that the circular nature of the
paynents, i.e., the fact that the partnership' s debt paynents
under the Limted Recourse Note were exactly offset by the rental
paynments it received from Charterhouse, protected petitioner from

loss. The circularity of the paynments is set forth in the
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stipulation and the stipul ated docunents as well as in the POV
The Court of Appeals for the Sixth Crcuit has observed that such
a structure:

mnimzes the need for a large initial cash outlay by any of

the * * * partners. It does not mnimze the risk that "the
t axpayer wll suffer any out-of-pocket loss if the
transaction is unsuccessful."” * * * The circle of

of fsetting obligations does nothing to affect this risk, |et
alone elimnate it, realistically, probably, or otherw se.

* * * [Enmershaw v. Comm ssioner, 949 F.2d 841, 850 (6th
Cr. 1991); affg. T.C. Meno. 1990-246. ]

Finally, respondent argues that the various provisions for
i ndemmi fication contained in the Purchase Agreenent and the
Addi ti onal Equi pmrent Wap Lease protected petitioner fromloss
under section 465(b)(4). Upon analyzing an indemification
provision in a purchase agreenent that parallels that of the
Purchase Agreenent in the instant case, the Court of Appeals held
that such an indemification clause did not protect the
petitioner fromloss within the neaning of section 465(b)(4).

Martuccio v. Conm ssioner, 30 F.3d 743, 751 (6th Cr. 1994),

revg. T.C. Meno. 1992-311.

The sal e-1 easeback transactions in i ssue in Enershaw v.

Conmi ssi oner, supra, and Martuccio v. Conmmi SSioner, supra, are

i ndi stinguishable fromthe transaction in issue in the instant

case. In Enershaw v. Conm ssioner, supra, C'S purchased certain

conput er equi pnent, financing the purchase with nonrecourse bank
| oans, and | eased the equi pnment to end-users. CIS then sold the

equi pnent to Program Leasi ng Corporation (Program, which gave a
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smal | downpaynent and an installnment note for the bal ance of the
purchase price. Programthen sold the equipnment to LEA the
partnership in which the taxpayer Emershaw was a partner. LEA
paid a small downpaynent and for the bal ance gave Program a
partial recourse installment note equal to the installnment note
Program had given CI'S. LEA then | eased the equi pnent back to C S
for nonthly rent paynents equal to the nonthly paynents LEA owed
on its note to Program The paynents on the | ease and vari ous
notes were made by offsetting bookkeeping entries pursuant to

| etter agreenents between the parties.

In Martuccio v. Comm ssioner, supra, the principals, Tiger,

El ncto, and the taxpayer, Martuccio, were in the same positions,
respectively, as CS, Program and the LEA partners were in the
Ener shaw transaction. The principals in both of those cases
paralleled the principals CI'S, Condisco, Charterhouse, Hanbrose,
the partnership, and petitioner in the instant case.

I n Enershaw v. Conm ssioner, supra, the Court of Appeals for

the Sixth Circuit held, as discussed previously, that the

circular offsetting structure of paynents in the three-party
sal e-| easeback transaction, simlar to that presented in this
case, did not by itself constitute protection froml oss under

section 465(b)(4). Enershaw v. Conm ssioner, 949 F.2d at 848.

Upon exam ning the simlar sal e-leaseback transaction in issue in

Martuccio v. Conm ssioner, supra, the Court of Appeals for the
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Sixth Grcuit held that, under the "worst-case scenario"

standard, neither the existence of an indemification clause in

t he taxpayer's purchase agreenent nor the nonrecourse nature of
the note to the original purchaser of the equipnent protected the
taxpayer fromloss wthin the neaning of section 465(b)(4).
Respondent has failed to present facts in this case that would

di stinguish the transaction in the instant case fromthose in

Emer shaw v. Conm ssi oner, supra, and Martuccio v. Conni Ssioner,

supra. Therefore, the reasoning applied, and results reached in
those cases equally apply to the instant case.

On this record, under the standards prescribed by the Court
of Appeals for the Sixth Crcuit, the Court here holds that
petitioner is not "protected fromloss" within the nmeani ng of
section 465(b)(4). Petitioners are, therefore, entitled to the
| oss and investnent interest expense deductions clained on their
1985 and 1986 Federal inconme tax returns. Petitioners are
sustai ned on this issue.

Addi ti ons

The remaining issue is whether petitioners are liable for
the additions to tax under sections 6653(a) and 6661(a), and the
i ncreased interest under section 6621(c), for each of the years
in question. Since the Court holds for petitioners on the at

risk i ssue, there exists no underpaynent to which the additions
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to tax under sections 6653(a) and 6661(a), and the increased
i nterest under section 6621(c) may be appli ed.

To reflect the foregoing,

Deci sion will be entered

for petitioners.




