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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: This case is before us to review the deni al
by respondent’s Appeals Ofice (Appeals) of petitioner’s request
for relief fromjoint and several liability for 2002 and 2003.

Petitioner requested relief under subsections (b), (c), and (f)
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of section 6015.! Respondent now concedes that petitioner is
entitled to relief for those years under section 6015(c).?
I ntervenor, petitioner’s husband during the years in issue,
objects that petitioner does not qualify for relief under
subsection (c) because, when she signed the returns, petitioner
had “actual know edge” of the itens giving rise to the
deficiencies. See sec. 6015(c)(3)(0O

FI NDI NGS OF FACT

| nt roducti on

The stipulation of facts consists of three paragraphs. The
first states that, when she filed the petition, petitioner
resided in Florida. The second states that Exhibit 1 is a copy
of the notice of determnation that, in March 2008, Appeals
mai | ed petitioner denying her relief under section 6015(b), (c),
and (f). The third states that Exhibit 2 is a copy of the
adm nistrative record that the Appeals officer used to nake the
determ nation. The stipulation of facts, with acconpanyi ng

exhibits, is incorporated herein by this reference.

1Unl ess ot herwi se stated, section references are to the
| nternal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure. W round all dollar anmounts to
t he nearest doll ar.

2Respondent, however, continues to deny that petitioner is
entitled to relief under sec. 6015(b) and (f). Because we find
that petitioner is entitled to conplete relief under sec.
6015(c), we need not discuss sec. 6015(b) and (f).
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Only respondent filed a brief in this case; both petitioner
and i ntervenor expressly decided not to do so. Accordingly, we
must concl ude that petitioner and intervenor concede that
respondent’s proposed findings of fact are correct except to the
extent that those findings are clearly inconsistent with the

evidence in the record. See, e.g., Estate of Freeman v.

Conmi ssioner, T.C. Menp. 1996-372.

Busi ness Expenses

Petitioner and intervenor married in 1997, separated in
2004, and divorced in 2006. In 2002 and 2003 intervenor operated
a bar and grill owned by his grandnother (Sports Inn). Both
petitioner and intervenor had full-tine jobs; they worked at
Sports Inn at night and on weekends. Intervenor ran the
busi ness; petitioner assisted himby ordering beer and wine from
distributors and waiting on patrons. Only intervenor, however,
had signatory authority over the business bank account. 1In 2002
and 2003 Sports Inn was | osing noney. As a result, intervenor
soneti mes needed to pay business expenses fromthe couple’s joint
personal checking account. Petitioner knew that Sports |Inn was
| osing noney and that intervenor sonetines paid its expenses from
their joint personal checking account.

I ntervenor maintained all the records for Sports Inn.

Before filing the 2002 and 2003 joint returns intervenor

summari zed the records (that is, listed the totals of al
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revenues and expenses) in a spreadsheet on a single piece of
paper. Petitioner did not assist intervenor in preparing the
spreadsheet. Once intervenor had conpl eted the spreadsheet and
col l ected other necessary tax docunents (e.g., the couple’ s Forns
W2, Wage and Tax Statenent), he placed that information in a
folder. He showed petitioner the folder and gave her a chance to
reviewit. Intervenor did not discuss the business itens with
petitioner in detail; indeed, he did not tell her that he had no
recei pts for sonme of the expenses in the spreadsheet. He then
took the folder to H&R Block to have their joint return prepared.
I ntervenor remai ned at H&R Bl ock while the return was conpl et ed;
| ater, petitioner went to H&R Block to sign it.

The 2002 and 2003 Joint Federal |ncone Tax Returns

In 2002 and 2003 petitioner and intervenor filed joint
Federal inconme tax returns claimng refunds. Petitioner and
i ntervenor deposited those refunds into their joint personal
checki ng account. In a subsequent exam nation of those returns,
respondent disall owed unsubstantiated busi ness expenses rel ated
to Sports Inn, including rent expenses and entertai nnent
expenses. For 2002 and 2003 respondent disallowed total expenses
of $42,011 and $37, 407, respectively. Respondent made certain
ot her adjustnents, including automatic adjustnents. Taking
account of all of the adjustnents, respondent determ ned

deficiencies in tax of $18,418 and $12,988 for 2002 and 2003,
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respectively. In May 2006 petitioner and intervenor signed a
Form 870, Waiver of Restrictions on Assessnent and Col | ection of
Deficiency in Tax and Acceptance of Overassessnent, and agreed to
t he proposed adjustnents and addi ti onal assessnents of Federal
income tax for 2002 and 2003.

OPI NI ON

| nt r oducti on

Spouses who file joint returns are jointly and severally
liable for the tax owed. See sec. 6013(d)(3). Section 6015
provi des three ways out of that liability. See sec. 6015(b),

(c), and (f). To qualify for relief under section 6015(c), the
requesting spouse nust satisfy various requirenents,?® none of
which is in issue. |If, however, the Comm ssioner convinces us
that the requesting spouse had “actual know edge” at the tine she
signed the return of the itenms giving rise to the deficiencies,

then we will deny relief. See sec. 6015(c)(3)(C. The

3Sec. 6015(d)(3)(A) allocates the itens giving rise to the
deficiency as if the spouses had filed separate returns if,
pursuant to sec. 6015(c), the requesting spouse shows that:

(1) the spouses nade a joint return;

(2) when the requesting spouse elected to seek relief, the
spouses were |egally separated, divorced, or had not been nenbers
of the sanme household at any tine during the previous 12 nonths;

(3) the requesting spouse elected to seek relief after the
Comm ssi oner asserted a deficiency but no later than 2 years
after the start of collection activities; and

(4) the deficiency remains unpaid.
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nonr equesti ng spouse nmay becone a party to the action for
redeterm nation of relief fromjoint and several liability. See
sec. 6015(e)(4); Rule 325.

Respondent, however, concedes that petitioner is entitled to
relief under section 6015(c). Intervenor, relying on the “actual
know edge” exception in section 6015(c)(3)(C, objects. Because
respondent, who ot herw se woul d bear the burden of proving that
exception applies, concedes he cannot do so, there is the
question of whether that burden shifts to intervenor. See

Stergios v. Comm ssioner, T.C. Meno. 2009-15. As in Stergios,

however, we need not answer that question today because the
parties introduced sufficient evidence so that we can decide the
i ssue by a preponderance of the evidence.
1. Analysis

The only question is whether, when she signed the 2002 and
2003 joint returns, petitioner knew of any itens giving rise to
the deficiencies. Under section 6015(c)(3)(C, we look for “an
actual and cl ear awareness (as opposed to reason to know) of the
exi stence of an itemwhich gives rise to the deficiency”.

Cheshire v. Comm ssioner, 115 T.C. 183, 195 (2000), affd. 282

F.3d 326 (5th Gr. 2002). Section 1.6015-3(c), Income Tax Regs.,
descri bes, given a specific class of item what the Comm ssioner
must show that the requesting spouse knew. All of the itens

giving rise to the deficiencies here were deductions disall owed
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for lack of substantiation. For fictitious or inflated
deductions, the Conmm ssioner nust show that the requesting spouse
knew “that the expenditure was not incurred, or not incurred to
that extent.” Sec. 1.6015-3(c)(2)(i)(B)(2), Income Tax Regs.

Because no party alleges that the relevant facts are
different for the 2 years in issue, we shall consider 2002 and
2003 together. W find that petitioner did not know that any
itens giving rise to the deficiencies were not incurred or, if
incurred, could not be substantiated. Qur reasons are as
fol |l ows.

| nt ervenor kept the records for Sports Inn; he summarized
the information fromthose records on a spreadsheet, and he
presented petitioner with only his summary of those records. He
did not review his summary with petitioner in any detail, and he
did not tell petitioner that, with respect to certain expenses,
he had no receipts. Petitioner had no role in the managenent of
Sports Inn. She did not have signatory authority over the
busi ness bank account, and she was not involved in maintaining
t he busi ness records. She gave the returns in question only a
cursory review. Wth respect to rent, intervenor testified that
he paid his grandnother pursuant to a “famly agreenent”. (G ven
that intervenor had no cancel ed checks to substantiate the rent
expenses, we presune he paid his grandnother in cash.)

Petitioner testified credibly that she believed that he was
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paying rent. Wth respect to entertai nnment expenses, intervenor
testified that he paid the “live nusical bands * * * in cash” but
| acked substantiation. W are convinced that, whatever review
petitioner gave to the 2002 and 2003 joint incone tax returns,
she had no knowl edge of the |ack of substantiation for band or
any ot her expenses.

[11. Concl usion

We shall grant petitioner relief fromjoint and several

liability for 2002 and 2003 under section 6015(c).

Deci sion will be entered

for petitioner.




