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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. The decision to be

entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in

effect for the year in issue.

Respondent determ ned a deficiency in petitioner’s Federal
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income tax in the amount of $17,223 and an accuracy-rel ated
penal ty under section 6662(a) of $3,445 for the 1995 tax year.

The issues for decision are: (1) Wiether petitioner is
entitled to deduct on his individual inconme tax return | osses
incurred in the operation of a restaurant or if such | osses are
deducti ble by BERM Hospitality Services, Inc., a corporation in
whi ch petitioner was the sole sharehol der; and (2) whether
petitioner is liable for an accuracy-rel ated penalty under
section 6662(a) for the year in issue. |Issues relating to
capital |osses, self-enploynent tax, item zed deductions, and
earned incone credit are conputational and depend upon the
holding in this case.

Backgr ound
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Marion, Illinois.

I n August 1994, petitioner and Rich Maker (M. Maker) forned
BERM Hospitality Services, Inc. (BERVM, d.b.a. D.K'’'s Steak &
Seaf ood House, as a corporation under Illinois |law. Petitioner
and M. Maker were the initial sharehol ders of BERM each owni ng
50 percent of the stock. BERM conducted business operating a
restaurant, a cocktail bar and | ounge, and banquet facilities at

the Holiday Inn Motel (Holiday Inn), M. Vernon, Illinois,



begi nni ng i n August 1994.

Petitioner hired a corporate service conpany to prepare and
file the incorporation docunents on behalf of petitioner and M.
Maker. The articles of incorporation of BERMwere filed with the
II'linois secretary of state on July 21, 1994, along with an
application to adopt an assuned corporate nane, D.K's Steak &
Seaf ood House, on July 29, 1994. BERM also filed an application
for an enployer identification nunber (EIN) with respondent. The
II'linois Departnent of Revenue issued a certificate registering
BERM under the Illinois Use Tax Act, Service Cccupation Tax Act,
and Service Use Tax Act.

Petitioner negotiated BERMs |lease with F.M (Pat) Sullivan
and Dorothy Jane Sullivan, as Trustee of the Dorothy Sullivan
Trust, dated Decenber 20, 1990, to operate the restaurant,
cocktail bar and | ounge, and banquet facilities at the Holiday
I nn.  BERM purchased commercial general liability insurance,
excess liability insurance, and liquor liability insurance for
the period from August 1, 1994, until August 1, 1995; however,

t he insurance agreenents were canceled at the end of April 1995.

Initially, petitioner participated mnimally in the daily
operations of D.K.'s Steak & Seaf ood House. Petitioner
considered hinself the investor or “financial supporter” and M.
Maker the “operating expert”, handling the day-to-day operation

of the restaurant. Petitioner was also in charge of securing
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ot her investors; however, he was unsuccessful. Petitioner’s
initial investnent in BERM was approxi mately $50, 000.

Shortly after the restaurant’s opening in August 1994,
petitioner and M. Maker had di sagreenments over M. Mker’s
managenent practices. At that time, petitioner was w ndi ng down
his |l aw practice in Marion, Illinois, about 45 mles away, and
was not involved with BERMfull time. M. Mker made numnerous
requests to petitioner for additional noney, and, after further
inquiry, petitioner found that M. Mker “was spendi ng noney |ike
there was no tonorrow.” Petitioner also noticed a high rate of
enpl oyee turnover. Because of disagreenents in managenent,
petitioner asked M. Maker to take a few weeks off while
petitioner decided whether or not to continue with the venture.

I n Decenber 1994, petitioner and M. Mker agreed that M.
Maker woul d no | onger have any involvenment with BERM To this
end, on Decenber 12, 1994, M. Maker sold his stock in BERMto
petitioner for $5,000, |eaving petitioner as the sol e sharehol der
of BERM Al though an agreenent nenorializing this sale was fully
executed by the parties, there are no corporate mnutes or
resolutions by BERMwith respect to distributions to any
shareholders. In fact, BERM did not maintain a corporate mnute
book. After petitioner’s initial $50,000 investnment in BERM he

continued to use his own noney or noney lent to himby friends to



mai ntai n BERM s operations.?

Petitioner filed, on Decenber 27, 1994, an Illinois Business
Regi stration with the Illinois Departnent of Revenue for the
entity Kranmer Hospitality Services (Kranmer Hospitality), d.b.a.

D. K.’ s Steakhouse. Also on Decenber 27, 1994, petitioner drove
to Springfield to file an application for a new EIN, Form SS-4,
for the entity Kramer Hospitality. On Decenber 29, 1994, the
I1linois Departnent of Revenue issued a certificate registering
Kramer Hospitality under the Illinois Use Tax Act, Service
Cccupation Tax Act, and Service Use Tax Act. The record does not
indicate that Illinois sales taxes were reported or remtted by
petitioner or Kramer Hospitality.

During all times relevant, Kraner Hospitality did not have a
bank account; rather, throughout 1995 petitioner continued to use
BERM s corporate bank account, in the nane of D.K’'s Steak &

Seaf ood House, to deposit receipts and pay creditors. Kraner
Hospitality did not purchase liability insurance during 1995.
BERM s commercial liability insurance agreenents were nuintained
until April 1995, when BERM ceased operations. Also, Kraner
Hospitality did not obtain a | ease to operate the restaurant,
cocktail bar and | ounge, and banquet facilities at the Holiday

Inn, nor did BERM execute a witten agreenent assigning its

1 The record is unclear as to whether these amunts were
| oans to the corporation or additional contributions to capital.
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interest in the witten |lease to Kraner Hospitality, as required
under section 6.1 of the | ease agreenent.?

For the taxable year endi ng Decenber 31, 1994, BERMfiled a
Form 1120, U. S. Corporation Inconme Tax Return, and a Form 1120X,
Amended U. S. Corporation Inconme Tax Return. The 1994 tax return
was filed on Septenber 18, 1995, and the boxes were checked for
initial return and final return. BERMdid not file Form 966,
Cor porate Dissolution or Liquidation, with respondent, as

requi red under section 6043(a).® BERMalso failed to file

articles of corporate dissolution with the Illinois secretary of
2 Section 6.1. of the | ease agreenent, entitled
Assi gnnment and Subl easing, states as follows: “This Lease may be

assigned in whole or in part, and the Project may be subl eased in
whole or in part, by the Lessee only with the witten consent of
the Lessor”.

3 SEC. 6043. LI QUI DATING ETC., TRANSACTI ONS

(a) Corporate Liquidating, Etc., Transactions.--
Every corporation shall —-

(1) Wthin 30 days after the adoption by the
corporation of a resolution or plan for the dissolution
of the corporation or for the liquidation of the whole
or any part of its capital stock, nmake a return setting
forth the ternms of such resolution or plan and such
other information as the Secretary shall by forns or
regul ati ons prescribe; and

(2) When required by the Secretary, nake a
return regarding its distributions in |iquidation,
stating the nane and address of, the nunber and cl ass
of shares owned by, and the anobunt paid to, each
sharehol der, or, if the distribution is in property
ot her than noney, the fair market value (as of the date
the distribution is nade) of the property distributed
to each sharehol der
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state. On Decenber 1, 1995, BERM was adm ni stratively dissol ved,
by operation of law, for the failure to file the annual report
due July 1, 1995, and pay an annual franchise tax. See 805 I1|
Conp. Stat. 5/12.35 (West 1991); 805 IIl. Conp. Stat. 5/12.40
(West 1986).

Petitioner reported the restaurant’s operating | osses of
$54, 819 on his individual Schedule C, Profit or Loss From
Busi ness, and abandonnent | osses* of $44,184 on Form 4797, Sal es
of Business Property, for taxable year 1995.

In a notice of deficiency respondent determ ned that
petitioner was not entitled to deduct the business operating and
abandonment | osses, resulting in a tax liability of $17,223.
Respondent al so determ ned a penalty of $3,445 pursuant to
section 6662(a). However, in the notice of deficiency respondent
determ ned petitioner incurred a capital |oss of $141, 358 from
his investnent in BERM and al |l owed petitioner a deduction
t herefor of $3,000 pursuant to sections 165(g) and 1211(b).

Di scussi on

The first issue for decision is whether petitioner operated

the restaurant business at the Holiday Inn as a sole

proprietorship or a corporation during 1995. Asked differently,

4 Petitioner’s reported abandonnment |osses are with
respect to equi pnent and | easehol d i nprovenents that were
abandoned when the restaurant ceased doi ng business in Apri
1995.
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did BERM distribute its assets to petitioner in a conplete
liquidation during 1994 so that fromthat date forward,
petitioner operated the business as a sole proprietorship?

Petitioner contends that BERM had conpl eted a de facto
liquidation of its assets to him as the sole shareholder, in
Decenber 1994. Petitioner further contends that upon
liquidation he held BERMs fornmer assets as a sole proprietorship
and continued to run the restaurant |ocated at the Holiday Inn.
Thus, petitioner is entitled to claimthe |osses on his Schedul e
C for the taxable year 1995.

Respondent contends that BERM was not dissolved until the
State of Illinois admnistratively dissolved it in July 1995 for
failure to file its annual filings and pay an annual franchise
tax. Respondent further contends that petitioner failed to show
that a liquidating distribution occurred in 1994; thus, BERM was
the true owner of the assets during 1995 and petitioner is not
entitled to personally deduct the operational and abandonnent
| osses.

Whet her a corporation has liquidated is a question of fact.

See Wod v. Conm ssioner, 27 B.T.A 162, 167 (1932); Murphy v.

Commi ssioner, T.C. Menp. 1996-59. This Court has applied a

t hree-pronged test in making a factual determ nation that a de
facto liquidation had occurred for Federal tax purposes: (1)

Whet her there is a manifest intention to |liquidate; (2) whether
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there is a continuing purpose to termnate corporate affairs and
di ssol ve the corporation; and (3) whether the corporation’s
activities are directed and confined to that purpose. See Estate

of Maguire v. Conm ssioner, 50 T.C. 130, 140 (1968).

Al though the term “conplete liquidation” is not defined in
the Code or the regulations to section 331, we have noted in

O nsted v. Comm ssioner, T.C. Menop. 1984-381, that the

regul ati ons under section 332 offer a definition of “conplete
iquidation” that applies equally to section 331:

A status of liquidation exists when the corporation

ceases to be a going concern and its activities are

merely for the purpose of wnding up its affairs,

paying its debts and distributing any remaining bal ance

to its shareholders. A liquidation may be conpl et ed

prior to the actual dissolution of the |iquidating

corporation. However, |egal dissolution of the

corporation is not required.*** [Sec. 1.332-2(c),

| ncomre Tax Regs. ]

Under Illinois law, a corporation is prohibited from maki ng
a distribution if, after giving it effect, the corporation would
be insolvent. See 805 IIl. Conp. Stat. 5/9.10(c)(1) (West 1984).
A corporation is insolvent when it is unable to pay its debts as
t hey becone due in the usual course of its business. See id.
5/1.80(m.

Petitioner relies on Rendina v. Conmm ssioner, T.C. Menp.

1996- 392, to support his contention that BERM had de facto
i qui dated during Decenber 1994 for tax purposes. However, after

reviewing Rendina, we find that it is distinguishable. In
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Rendi na, the Court found that the intent to |liquidate was
apparent fromthe sales of W5AI’'s assets, its
cessation of business, and the agreenent of
petitioner and Ackerman that WSAlI woul d
distribute the last two condom niumunits to
petitioner, in consideration of petitioner’s
assunption of the corporation’s liabilities
toits lenders and his recovery of his
i nvestment out of the balance. Wth that
final distribution, WSAI held title to no
further assets of any substanti al
consequence. ***

Unlike the facts in Rendina, the record does not clearly show an

intent to liquidate. There is no evidence of a witten or oral

agreenent to |iquidate BERM after M. Maker sold his shares in
the corporation; no nanagenent agreenment show ng petitioner’s
obligation to indemify the corporation of any |oss at the end of
the year; no partnership agreenent showing a new entity to carry
on the business of BERM no books and records show ng daily
accounts or value of assets and liabilities; and no cancel ed
checks or | oan agreenents establishing the anmounts of | oans
petitioner personally nade to BERM or any other entity.

In fact, there is no evidence that BERM ceased doi ng

busi ness at the end of 1994. On the contrary, petitioner

continued to enjoy the benefits of BERM s corporate form

t hroughout 1995. Particularly, petitioner continued to use

BERM s checki ng account to deposit receipts, pay expenses and

mai ntai n the necessary cash-flow for the business. Petitioner

al so enjoyed the benefits of the insurance contracts and | ease
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agreenent entered into by BERM There was no attenpt to
renegoti ate these contracts on behalf of Kraner Hospitality.?®

See Haley Bros. Constr. Corp. v. Commi ssioner, 87 T.C. 498, 515-

516 (1986).

Petitioner has failed to show that a |iquidating
di stribution of BERMs assets occurred in 1994. Petitioner has
not offered any corroborating evidence, besides his testinony, to
establish that any distribution, liquidating or nonliquidating,
occurred in 1994. It is well settled that we are not required to
accept a taxpayer’s self-serving testinony in the absence of

corroborating evidence. See N edringhaus v. Conmm ssioner, 99

T.C. 202, 212 (1992).

Assum ng arguendo, that petitioner did attenpt to distribute
BERM s assets to hinmself, Illinois |aw prohibits such a
distribution if the corporation is insolvent. See 805 IIl. Conp.
Stat. 5/9.10(c)(1). After review ng BERM s bank accounts,
corporate tax returns for 1994, Forns 1120 and 1120X, and
petitioner’s testinony, we find that BERM coul d not nmake a
liquidating distribution, as petitioner suggests, because it was

i nsol vent at that tine.®

5 Petitioner testified that he conferred with his agent
about the insurance contracts and it was “kind of a cal cul ated
decision” to maintain BERM s insurance due to the insufficiency
of his personal cash fl ow.

6 According to BERMs Form 1120, U.S. Corporation |Incone
(continued. . .)
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On the basis of the conplete record, we hold that BERM di d
not distribute its assets to petitioner during 1994; therefore,
petitioner is not entitled to deduct the operational or
abandonment | osses clained on his Schedule C. Accordingly,
respondent is sustained on this issue.

Section 6662(a)

The | ast issue for decision is whether petitioner is liable
for an accuracy-related penalty pursuant to section 6662(a).
Section 6662(a) inposes a penalty of 20 percent of the portion of
t he under paynment which is attributable to negligence or disregard
of rules or regulations. See sec. 6662(b)(1). Negligence is the
“‘lack of due care or failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances.’”

Neely v. Commi ssioner, 85 T.C. 934, 947 (1985) (quoting Marcello

v. Comm ssioner, 380 F.2d 499, 506 (5th Gr. 1967), affg. 43 T.C

5C...continued)
Tax Return, BERM was insolvent at the close of 1994. However,
BERM s Form 1120X, Anended U.S. Corporation Incone Tax Return,
reports an adjustment of $102,533, as “Managenent Fees Received”
in 1994, thus transformng BERMinto a solvent corporation at the
cl ose of 1994. At trial, petitioner testified that he did not
i nvest $102,533, but rather, he relieved the corporation of
$102,533 in loans he had previously nade to the corporation in
1994. The record does not indicate any evidence of the anount of
| oans petitioner made to BERM ot her than petitioner’s testinony
and the amended return. Also, the record contains no nmanagenent
agreenents which petitioner testified required himto indemify
the corporation for any loss at the end of the year. On the
basis of the above, we do not accept petitioner’s self-serving
testinmony in the absence of corroborating evidence. See
Ni edringhaus v. Comm ssioner, 99 T.C 202, 212 (1992).
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168 (1964) and T.C. Menp. 1964-299). Negligence also includes
any failure by the taxpayer to keep adequate books and records or
to substantiate itens properly. See sec. 1.6662-3(b)(1), Incone
Tax Regs. The term “disregard” includes any carel ess, reckless,
or intentional disregard. Sec. 6662(c). No penalty shall be
inposed if it is shown that there was reasonabl e cause for the
under paynment and the taxpayer acted in good faith with respect to
t he under paynent. See sec. 6664(c). The determ nation of
whet her a taxpayer acted with reasonabl e cause and good faith
within the neani ng of section 6662(c) is nade case-by-case,
taking into account all the pertinent facts and circunstances.
See sec. 1.6664-4(b)(1), Incone Tax Regs.

W find petitioner’s testinony conflicting,” and w t hout

corroborating evidence, self-serving. See N edringhaus v.

Conm ssi oner, supra at 212. At trial, petitioner failed to

establish that he acted in good faith with respect to the clained
| osses. Petitioner, a practicing |awer during the year in
issue, failed to make inquiry and obtain advice as to the

necessary steps to dissolve a corporate entity. He also failed

! For instance, although petitioner testified that he
obtai ned a new sal es tax nunber for Kranmer Hospitality Services
as a sole proprietorship, the record shows that all rel evant
docunents (i.e., Illinois Business Registration, Form SS-4,
application for new EIN, Illinois Departnent of Revenue Sal e and
Use Tax Return, and Payroll Transfers New Subscriber Information
Form) indicate that Kramer Hospitality was fornmed as a
partnership, rather than a sole proprietorshinp.
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to mai ntai n adequate books and records and to act with ordinary
busi ness care and prudence in conplying with the Federal incone
tax requirenents.

On the basis of the entire record, we find that petitioner
was negligent and hold that petitioner is liable for an accuracy-
related penalty under section 6662(a) for the 1995 tax year.

We have considered all argunents nade by the parties, and,
to the extent not discussed above, conclude they are irrel evant
or without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




