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DI NAN, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioners’ Federal
i ncome tax of $4,202 and an accuracy-rel ated penalty in the
anount of $36 for the taxable year 1996.

After concessions noted below, the issues for decision are:
(1) Whether petitioners are entitled to business and rental
expense deductions in excess of those allowed by respondent; (2)
whet her petitioners are entitled to a child care credit in excess
of the anount all owed by respondent or, alternatively, entitled
to exclude frominconme the cost of child care services under
section 129(a); (3) whether petitioners received but did not
report dividend incone; and (4) whether petitioners are liable
for an accuracy-rel ated penalty under section 6662(a) for
negl i gence or disregard of rules or regul ations.

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Staten Island, New York, on the date the petition was filed in
this case.

The first issue for decision is whether petitioners are
entitled to business and rental expense deductions in excess of
t hose all owed by respondent. Petitioners clained $14, 920 of

busi ness expenses on Schedule C, Profit or Loss From Busi ness,
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and rental expenses of $9,330 on Schedul e E, Supplenental |ncone
and Loss. Respondent disallowed $13,529 of the business expenses
and $7,292 of the rental expenses.!?

Section 162(a) allows a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Section 212(2) allows a
deduction for the ordinary and necessary expenses paid during the
t axabl e year for the managenent, conservation, or naintenance of
property held for the production of incone. Section 262 provides
that no deduction is allowed for personal, living, or famly
expenses.

Taxpayers generally nust keep sufficient records to
establish the anbunts of clained deductions. See sec. 6001;

Meneguzzo v. Conm ssioner, 43 T.C. 824, 831-832 (1965). Wth

certain exceptions, in the event that a taxpayer establishes that
a deducti bl e expense has been paid but is unable to substantiate
the precise anmount, we may estimate the anount of the deductible
expense, bearing heavily against the taxpayer whose inexactitude
in substantiating the anounts of the expenses is of his own

maki ng. See Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d G

1930). W cannot estinmate deducti bl e expenses, however, unless

t he taxpayer presents evidence sufficient to provide sone basis

Petitioners concede several individual business and rental
expense deductions which we need not list in detail.
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upon which estinmates may be nade. See Vanicek v. Conmm ssioner,

85 T.C. 731, 743 (1985). Furthernore, section 274(d) provides
that, unless the taxpayer conplies with strict substantiation

rul es, no deduction is allowable for any traveling expenses under
section 162, for any entertai nnment expenses, or with respect to
any |listed property. See sec. 274(d)(1), (2), (4). The taxpayer
must substantiate the anmount, tinme, place, and business purpose
of these expenses by adequate records or by sufficient evidence
corroborating his own statenent. See sec. 274(d). These
substantiation rules of section 274(d) supersede the Cohan

doctrine. See Sanford v. Conm ssioner, 50 T.C. 823, 827 (1968),

affd. 412 F.2d 201 (2d Cir. 1969).

Petitioner husband (M. Kuo) testified that in 1996 he was
the sole proprietor of a business named Kuos Technol ogi es which
was involved in the devel opnment of a conputer security system
Assum ng arguendo that M. Kuo in fact was engaged in a trade or
busi ness during 1996, petitioners have failed to produce any
reliable evidence that he paid busi ness expenses in excess of
t hose all owed as deductions by respondent. Furthernore, the
testinmony by M. Kuo at trial indicated that nmany of the expenses
cl ai med are nondeducti bl e personal expenses. Simlarly,
petitioners failed to produce any reliable evidence show ng the
proper anmounts of additional rental expenses. W note that, even

if petitioners had provided such evidence, the propriety of the
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deductions would still be in question because the clainmed rental
property was the first floor of their personal residence which
was purportedly being rented to their own all eged business. W
uphol d respondent’ s determ nati ons regarding the busi ness and
rental expenses.

The second issue for decision is whether petitioners are
entitled to a child care credit in excess of the anmount all owed
by respondent or, alternatively, entitled to exclude fromincone
the cost of child care services under section 129. Petitioners
claimed a credit of $960, of which respondent disall owed $894.

Petitioners do not contend that they are eligible for the
section 21 child care credit in any anmount greater than that
al l oned by respondent. W so hold. Rather, they argue that $894
(or some greater anount) of child care services should be
excluded fromincone under section 129. Section 129(a) provides
that “Goss incone of an enpl oyee does not include anmounts paid
or incurred by the enployer for dependent care assistance
provided to such enployee if the assistance is furnished pursuant
to” certain types of progranms. Petitioners have not established
that any of the inconme reported on their return was an anount
paid or incurred by an enpl oyer for dependent care assistance.
They are therefore not entitled to exclude any such anmount from

i ncome.
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The third issue for decision is whether petitioners received
but did not report dividend i ncome. Respondent determ ned that
petitioners failed to report $772 in dividend income from Charl es
Schwab. 2

Gross incone generally includes incone from whatever source
derived, including dividends. See sec. 61(a)(7); sec. 301(c)(1).
Petitioners do not deny receiving the $772 of dividend incone
from Charl es Schwab. Rather, M. Kuo testified that the dividend
i ncone was reported on the Schedule C as gross receipts (the
remai nder of the reported $1,720 in gross receipts was
purportedly a m stake and not incone). W find this testinony to
be incredible; we do not believe that petitioners reported
di vidend incone as the sole incone fromtheir conputer-related
busi ness, and that in the process they sonehow m stakenly entered
$1, 720 i nstead of $772. W uphold respondent’s determ nation
that petitioners received $772 in unreported incone.

The final issue for decision is whether petitioners are
liable for an accuracy-rel ated penalty under section 6662(a).
Respondent determ ned that petitioners are liable for an
accuracy-rel ated penalty inposed by section 6662(a) for the

portion of the underpaynent of tax for 1996 attributable to

2Respondent concedes the followi ng anobunts reflected in the
noti ce of deficiency as unreported incone: $221 of dividends and
$3 of interest fromHerzog Geduld, and $200 of dividends and $1
of interest fromE Trade Securities. Petitioners concede
receiving unreported interest income of $33 from Sunmit Bank.
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petitioners’ failure to report a total of $1,193 of dividend
i ncone, ® because such underpaynent was due to negligence or
di sregard of rules or regulations.

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of various factors,
one of which is negligence or disregard of rules or regul ations.
See sec. 6662(b)(1). “Negligence” includes any failure to nake a
reasonabl e attenpt to conply with the provisions of the Internal
Revenue Code and al so includes any failure to keep adequat e books
and records or to substantiate itens properly. See sec. 6662(c);
sec. |.6662-3(b)(1), Incone Tax Regs. Section 6664(c) (1)
provi des that the penalty under section 6662(a) shall not apply
to any portion of an underpaynent if it is shown that there was
reasonabl e cause for the taxpayer’s position and that the
t axpayer acted in good faith with respect to that portion. The
determ nati on of whether a taxpayer acted with reasonabl e cause
and in good faith is nmade on a case-by-case basis, taking into
account all the pertinent facts and circunstances. See sec.
1.6664-4(b) (1), Income Tax Regs. The nost inportant factor is
the extent of the taxpayer’s effort to assess his proper tax

liability for the year. See id.

3Respondent concedes the portion of the penalty attributable
to $421 of this anount.



- 8 -

Petitioners have failed to introduce any evidence that would
show reasonabl e cause and good faith on their part. On the
contrary, the record shows an absence of adequate books and
records and neager efforts to properly assess their tax liability
for 1996. W uphold respondent’s determ nation that petitioners
are liable for the accuracy-rel ated penalty.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




