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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

PANUTHOS, Chief Special Trial Judge: Respondent determ ned

a deficiency in petitioner’s Federal inconme tax of $6,243 and an
accuracy-rel ated penalty under section 6662(a) of $1,249 for the
2000 taxable year. Unless otherw se indicated, section

references are to the Internal Revenue Code in effect for the
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year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

The issues for decision are: (1) Wuether petitioner failed
to report nonenpl oyee conpensation of $21,552 for the 2000
taxabl e year and (2) whether petitioner is liable for the
resul ting accuracy-rel ated penalty under section 6662(a).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulated facts and the related exhibits are incorporated
herein by this reference. At the tine of filing the petition,
petitioner resided in Baltinore, Myl and.

During the year in issue, petitioner was a heavy collision
technician at Autonotive Enporium He brought his own tool box
and used his own tools to “rebuild wecks” and to perform
aut onobi | e bodywork. Autonotive Enporiumissued petitioner a
Form 1099-M SC, M scel | aneous | nconme, reporting nonenpl oyee
conpensation of $21,552 for the 2000 taxable year. The record
i ncl udes 48 checks totaling $20,167.55 that were issued by
Aut onoti ve Enporium nade payable to petitioner, and dated from
February 3 to Cctober 5, 2000.

JJ Auto Body and C arksville Auto Center each issued
petitioner a Form W2, Wage and Tax Statenent, reflecting wages

totaling $6,494 for the 2000 taxable year.
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Petitioner filed a Federal incone tax return for the 2000
taxable year. He reported $6, 495 of gross inconme from wages.
Petitioner, however, did not include in his gross incone for the
year in issue any of the $21,552 reported by Autonotive Enporium
on Form 1099-M SC.

Respondent contends that, during the year in issue,
petitioner was an i ndependent contractor for Autonotive Enporium
and that he failed to report nonenpl oyee conpensati on of $21,552.
Petitioner contends that he did not have the requisite license to
per f orm aut onobi | e bodywork as an i ndependent contractor, and
t hus he was a common | aw enpl oyee of Autonptive Enporium
Petitioner further contends that, although enployed by Autonotive
Enmporium he did not receive any conpensation for his autonobile
bodywork. Instead, he testified that, with respect to the 48
checks nade payable to petitioner by Autonotive Enporium he
sinply cashed the checks and returned the proceeds to Autonotive
Enpori um

OPI NI ON

A. Empl oyment St at us and Conpensati on

CGenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). The burden of proof respecting a factual issue may be
pl aced on the Conm ssioner under section 7491(a) if the taxpayer
i ntroduces credible evidence regarding that issue and establishes

that the taxpayer conplied with the requirenents of section
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7491(a)(2)(A) and (B) to substantiate itens, maintain required
records, and fully cooperate with the Conm ssioner’s reasonabl e
requests. Section 7491 does not require the burden of proof to
be pl aced on respondent in the present case.! Petitioner has
nei ther taken a position as to whether the burden of proof should
be pl aced on respondent nor established that he conplied with the
requi renments of section 7491(a). W therefore conclude that the
burden remains on petitioner to prove that respondent’s
determ nation that petitioner received unreported nonenpl oyee
conpensation of $21,552 for the 2000 taxable year is erroneous.

G oss incone includes “Conpensation for services, including
fees, comm ssions, fringe benefits, and simlar itens”. Sec.
61(a)(1). In the present case, petitioner perforned autonobile
bodywork at the Autonotive Enporium G oss incone includes the
$21, 552 paid by Autonotive Enporiumto petitioner. The record
i ncludes 48 checks totaling $20,167.55 that were issued by
Aut onotive Enporium mnade payable to petitioner, and dated from
February 3 to Cctober 5, 2000. Petitioner has not presented any
credi bl e evidence that the $21,552 reported on Form 1099-M SC
does not represent incone for services perforned. W do not

accept petitioner’s testinony that he cashed checks and

1 Sec. 7491 is effective with respect to court proceedings
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of enactnent by the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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returned the proceeds to Autonotive Enporium as an
accommodat i on. 2
The classification of the anmount reported by Autonotive
Enpori um as nonenpl oyee conpensati on depends upon whet her
petitioner is a conmmon | aw enpl oyee or an independent contractor

for Federal inconme tax purposes. See Wber v. Comm ssioner, 103

T.C. 378, 386-387 (1994), affd. 60 F.3d 1104 (4th Cr. 1995).
Courts have identified a nunber of factors relevant in evaluating
common | aw enpl oynent status, including the followng: (1) The
right of the hiring party to exercise control over the manner and
means of the work; (2) the discretion of the hiring party over
the time and duration of the work; (3) the permanency of the
relationship; (4) the right of the hiring party to discharge; (5)
t he source of and investnent in the instrunentalities, tools, and
facilities of the work; (6) the nethod of paynment; (7) the

provi sion of enployee benefits; (8) the opportunity of the hired
party for profit or loss; (9) the right of the hiring party to
assign additional projects; (10) the offering by the hired party
of services to the general public; (11) the skill required for

the work; (12) whether the type of work is part of the hiring

2 W note the discrepancy between the anpbunts reflected in
the Form 1099-M SC, M scel | aneous | ncone, $21,552, and the checks
totaling $20,167.55. Petitioner has not “asserted a reasonable
di spute” with respect to the inconme reported on an information
return, nor fully cooperated with respondent, so as to place on
respondent the burden of produci ng reasonabl e and probative
information in addition to the Form 1099-M SC. See sec. 6201(d);
MQuatters v. Comm ssioner, T.C. Menp. 1998-88. G ven the nature
of petitioner’s incredible testinony, we accept the $21,552 as
t he anmount paid to petitioner.
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party’s regul ar business; and (13) the relationship the parties

believe they are creating. Nationwide Miut. Ins. Co. v. Darden,

503 U. S. 318, 323 (1992); Beech Trucking Co. v. Comm ssioner, 118

T.C. 428, 440 (2002); Weber v. Conm ssioner, supra at 387; Kiddie

v. Conmm ssioner, 69 T.C 1055, 1057-1058 (1978).

G ven petitioner’s testinony that he did not get paid for
the work he perfornmed at Autonotive Enporium it is sonewhat
difficult to apply the aforenentioned factors. Doing our best
with a neager record, we conclude that petitioner has failed to
prove that respondent’s determination that petitioner failed to
report nonenpl oyee conpensation of $21,552 for the 2000 taxabl e
year should not be sustained. The only information provided is
that petitioner provided his own tools to perform autonobile
bodywork as a heavy collision technician at the Autonotive
Enporium Petitioner has failed in his burden of proof to
establish that he was a common | aw enpl oyee, and not an
i ndependent contractor, of Autonotive Enporium Accordingly,
respondent’s determ nation that petitioner received $21, 552 of
nonenpl oyee conpensation i s sustai ned.

B. Accuracy-Rel ated Penalty

The Comm ssioner has the “burden of production in any court
proceeding with respect to the liability of any individual for
any penalty” under section 6662(a). Sec. 7491(c). To neet this

burden, the Comm ssioner nmust cone forward with sufficient
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evidence indicating that it is appropriate to inpose the rel evant

penalty or addition to tax. Higbee v. Conm ssioner, 116 T.C.

438, 446 (2001). Once the Conm ssioner neets his burden of
production, the taxpayer nust conme forward with evidence
sufficient to persuade a court that the Conm ssioner’s
determnation is incorrect. 1d. at 447. The taxpayer al so bears
t he burden of proof wth regard to i ssues of reasonabl e cause,
substantial authority, or simlar provisions. |d. at 446.

Respondent determ ned that petitioner is liable for the
accuracy-rel ated penalty under section 6662(a) for 2000. The
accuracy-related penalty is equal to 20 percent of any portion of
an under paynent of tax required to be shown on the return that is
attributable to the taxpayer’s negligence or disregard of rules
or regulations. See sec. 6662(a) and (b)(1). “Negligence”
consists of any failure to nake a reasonable attenpt to conply
with the provisions of the Internal Revenue Code. Sec. 6662(c).
“Di sregard” consists of any carel ess, reckless, or intentional
disregard. 1d.

An exception applies to the accuracy-rel ated penalty when
t he taxpayer denonstrates (1) there was reasonabl e cause for the
under paynent, and (2) the taxpayer acted in good faith with
respect to such underpaynent. See sec. 6664(c). Wiether the
t axpayer acted with reasonable cause and in good faith is

determ ned by the relevant facts and circunstances. The nost
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inportant factor is the extent of the taxpayer’'s efforts to

assess the proper tax liability. See Stubblefield v.

Comm ssioner, T.C Meno. 1996-537; sec. 1.6664-4(b)(1), Incone

Tax Regs. Section 1.6664-4(b)(1), Income Tax Regs., specifically
provides: “Crcunstances that may indicate reasonable cause and
good faith include an honest m sunderstandi ng of fact or |aw that
is reasonable in light of all of the facts and circunstances,

i ncl udi ng the experience, know edge, and education of the

t axpayer.”

On the basis of the record, we conclude that petitioner is
liable for the accuracy-related penalty under section 6662(a).
Respondent has net his burden of production under section 7491(c)
with the Form 1099-M SC and vari ous checks made by Autonotive
Enporium during the 2000 taxable year. W are satisfied that
petitioner omtted inconme fromhis return for the taxable year
2000. Petitioner failed to provide a reasonable or credible
expl anation as to why the inconme was not reported on his incone
tax return. Petitioner has not established that the underpaynent
was due to reasonabl e cause or that petitioner acted in good
faith. Accordingly, we sustain respondent on this adjustnent.

To reflect the foregoing,

Deci sion will be entered

for respondent.




