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MVEMORANDUM OPI NI ON

HAI NES, Judge: This case is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e

121.1

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
(continued. . .)
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We nust deci de whether transactions in which petitioners
transferred shares of Foundry Network, Inc. (FDRY), to Derivium
Capital, L.L.C. (Derivium in exchange for a total of $7,404, 720
were sales or | oans for Federal tax purposes in 2000.

Backgr ound

At the tinme of the filing of the petition, petitioners
resided in California.

In 2000 petitioners were introduced to Deriviumand its 90-
percent -stock-1oan program W recently described the details of

this programin Calloway v. Conm ssioner, 135 T.C 26 (2010), and

Shao v. Commi ssioner, T.C Meno. 2010-189. As we discussed in

Cal |l oway and Shao, under the 90-percent-stock-loan program
Deriviumwoul d purport to I end 90 percent of the val ue of
securities pledged to Deriviumas collateral. Petitioners do not
di spute the facts relevant to their participation in Deriviums
90- percent - st ock-1 oan program and concede that their transactions
are “quite simlar” to the transactions discussed in Calloway.
Petitioners transferred 65,013 and 25,000 shares of FDRY to
Deriviumon April 27 and June 13, 2000, respectively. In each of
the transactions at issue, Deriviumsold the FDRY stock received
frompetitioners wwthin several days of receipt. On May 3, 2000,

Deriviumtransferred $4, 638,654 (90 percent of the val ue of

Y(...continued)
references are to the Tax Court Rules of Practice and Procedure.
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62, 313 shares of FDRY) to petitioners, and on June 21, 2000,
Deriviumtransferred an additional $2,766,066 to petitioners (90
percent of the value of 27,700 shares of FDRY).2 Each transfer
was made pursuant to a “Master Agreenent to Provide Financing and
Cust odi al Services” (the master agreenents). Each naster
agreenent provides:

This Agreenent is made for the purpose of engaging * * *
[Derivium to provide or arrange financing(s) and provide
custodial services to * * * [petitioners] wth respect to
certain securities and assets (“Properties”) to be pl edged
as security, the details of which financing and Properties
are to be set out on loan termsheets. * * *

I n executing the master agreenents, petitioners granted
Derivium conpl ete control over the transferred FDRY stock
Par agraph 3 of each schedule D, D sclosure Acknow edgnent and
Broker/Bank I ndemification, of each master agreenent provides,
in pertinent part:

[ Petitioners] understand that by transferring securities as
collateral to * * * [Derivium under the terns of the
Agreenment, * * * [petitioners] give * * * [Deriviun] the
right, without notice to * * * [petitioners], to transfer,
pl edge, repl edge, hypot hecate, rehypothecate, |end, short
sell and/or sell outright sonme or all of the securities
during the period covered by the Loan. * * * [Petitioners
understand] that * * * [Deriviun] has the right to receive
and retain the benefits fromany such transaction and that
the * * * [petitioners are] not entitled to these benefits
during the termof the |oan.

2When Deriviumtransferred $4, 638,654 to petitioners on My
3, 2000, it continued to hold 2,700 shares of FDRY received on
Apr. 27, 2000. Deriviumtransferred 90 percent of the val ue of
t hese 2,700 shares as part of the $2,766,066 paid to petitioners
on Jun. 21, 2000.
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Accordingly, Deriviumfunded the “loan” paynments nmade to
petitioners by selling the FDRY stock.

In connection with each master agreenent, Derivium sent
petitioners a schedule setting forth the essential terns of the
transactions (schedule A). Pursuant to each schedule A, the
alleged loans: (1) Had a termof 3 years at an interest rate of
10.5 percent annually accruing until and due at maturity; (2) did
not permt prepaynents before maturity; (3) did not include
margin requirenments; (4) could not be called; (5 were
nonrecourse; and (6) were renewable at the borrowers’ request.

Petitioners did not make any paynents to Deriviumduring the
termof each “loan”. The price per share of FDRY ranged between
$82 and $87 when petitioners transferred 65,013 shares to
Derivium pursuant to the first master agreenent. At maturity of
the first “loan”, the price per share of FDRY was approxi mately
$10.38. The price per share of FDRY ranged between $110 and
$111. 87 when petitioners transferred 25,000 shares to Derivium
pursuant to the second master agreenent. At maturity of the
second “loan”, the price per share of FDRY was approxi mately
$14.81. Accordingly, rather than repaying the “loans” at
maturity in 2003, petitioners wal ked away from each “l oan”
keepi ng the $4, 638,654 and the $2, 766, 065 received from Derivium
respectively, and forfeiting the FDRY stock pl edged as

col | ateral
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Petitioners’ basis in the FDRY stock transferred to Derivium
in both transactions was 10 cents per share. Petitioners
acquired the FDRY stock transferred to Deriviumin both
transactions during February and March of 2000. Petitioners did
not report the $4, 638,654 or the $2,766,065 received from
Deriviumon their 2000 Federal incone tax return. Rather,
petitioners reported the transactions as stock sales in 2003, the
year the “loans” reached maturity.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court nmay grant

summary judgnent when there is no genuine issue of material fact

and a decision may be rendered as matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988). The Court will view any factual material and
inferences in the light nost favorable to the nonnoving party.

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985). W conclude that there

are no genui ne issues of material fact, the transactions at issue
were sales in 2000 for Federal inconme tax purposes, and a

deci sion may be rendered as a matter of |aw
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As di scussed above, the transactions at issue in this case

are nearly identical to those we described in Calloway V.

Comm ssioner, 135 T.C. 26 (2010). The taxpayers in Calloway and

petitioners both entered into the 90-percent-stock-loan program
wi th Derivium pursuant to the same master agreenent and “l oan”
terms. In Calloway, we held that the transaction was not a | oan
and that the taxpayers sold their stock in the year the stock was
transferred to Derivium [In reaching that conclusion, we

anal yzed the transactions at issue by applying the foll ow ng
factors: (1) Wiether legal title passes; (2) how the parties
treat the transaction; (3) whether an equity interest in the
property is acquired; (4) whether the contract creates a present
obligation on the seller to execute and deliver a deed and a
present obligation on the purchaser to nmake paynents; (5) whether
the right of possession is vested in the purchaser; (6) which
party pays the property taxes; (7) which party bears the risk of
| oss or danage to the property; and (8) which party receives the
profits fromthe operation and sale of the property. See id. at

34;: see also Godt & McKay Realty, Inc. v. Conmi ssioner, 77 T.C.

1221, 1237-1238 (1981).

Petitioners concede the transactions at issue are “quite
simlar” to the transactions in Calloway. |In fact, petitioners
argue only a single factual distinction from Call oway.

Petitioners argue that while the taxpayers in Calloway failed to
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report the 90-percent-stock-1oan programw th Deriviumon its
Federal inconme tax returns, petitioners reported the transactions
as sales in 2003, when the “loans” reached maturity and they
deci ded to wal k away fromthe transactions.

Wt hout any further explanation, petitioners argue this

distinction fromCalloway v. Conm ssioner, supra, is significant.

We disagree. The fact that petitioners treated the transactions
as loans in 2000 and reported them as sales in 2003 does not nake
themso. |In fact, as respondent suggests in brief, the only
mat eri al significance of petitioners’ reporting position in 2003
is that it supports the argunent that petitioners are not subject
to penalties. No penalties have been determ ned.

Petitioners further argue that on sunmary judgnment al
factual issues nust be resolved in favor of the nonnoving party
and, therefore, an analysis of the eight factors used by this
Court in Calloway to determ ne whether a transaction is a |oan or
a sale requires this Court to deny respondent’s notion. This
argunent is without nerit. Petitioners have not anal yzed any of
the eight factors discussed above, nor have petitioners presented
rel evant factual distinctions fromcCalloway. W find any further
anal ysis to be unnecessary. Accordingly, consistent wth our
holding in Calloway, we hold that petitioners sold the FDRY stock
in 2000, and we sustain respondent’s determ nations with respect

to the transacti ons at issue.
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We have considered all of petitioners’ contentions,
argunents, and requests that are not discussed herein, and we

conclude that they are without nerit or irrelevant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




