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MEMORANDUM OPI NI ON
DAWSON, Judge: This case was assigned to Special Trial
Judge Norman H. Wl fe pursuant to the provisions of section
7443A(b) (4) and Rules 180, 181, and 183. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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The Court agrees with and adopts the opinion of the Special Trial
Judge, which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

WOLFE, Special Trial Judge: This matter is before the Court

on petitioners’ Mtion for Leave to File Anmended Petition.
Because of concessions and agreenents nade by the parties,?! the
sole issue remaining for decision is whether petitioners are
entitled to the benefits of a settlenent offer that was nmade
avai l abl e to other taxpayers who had partnership interests in SAB

Resource Recovery Associates, a part of the Plastics Recycling

! Petitioners concede that they are not entitled to any
deductions, |osses, investnent credits, business energy
investnment credits, or any other tax benefits clainmed on their
1981 Federal income tax return as a result of their participation
in SAB Resource Recovery Associates (SAB). Petitioners also
concede that they are not entitled to any investnent tax credit
carrybacks to the years 1978 and 1979 that resulted fromtheir
participation in SAB. Petitioners also concede that the
resul ti ng underpaynents in incone tax are substanti al

under paynents attributable to tax-notivated transactions, subject
to the increased rate of interest established under sec. 6621(c).
Petitioners stipulate that they are liable for an addition to tax
under sec. 6659 for valuation overstatenent for 1981 of $17, 253.
Petitioners also concede that the assessnent period for 1981 with
regard to the anmount of any deficiency that resulted from any
adjustnment to itenms from SAB was extended pursuant to sec.
6501(c)(4). Petitioners further concede that to the extent the
notices of deficiency for 1978 and 1979 relate to i nvestnent tax
carrybacks fromthe year 1981 arising frompetitioners’
participation in SAB, any assessnents and collection of any
deficiencies arising fromthe disall owance of such credits are
not barred by the statute of |imtations pursuant to sec.

6501(j). By stipulation, respondent concedes that petitioners
are not required to include in their 1978 gross income $42,935 as
a recovery of incone. Respondent also concedes that petitioners
are not subject to an addition to tax under sec. 6651(a)(1) for
1978.
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group of cases. Petitioners have clarified the issue by limting
their claimto the additions to tax under section 6653(a)(1l) and
(2). Petitioners further concede that their only argunment with
respect to the additions to tax under section 6653 is that they
were denied equal treatnment with respect to the settlenment offer,
and they do not seek any further proceeding with respect to the
merits under section 6653. An evidentiary hearing in regard to
this notion was held on March 6, 2000.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
New Yor k, New York, when the petition in this case was fil ed.
Ref erences to petitioner in the singular are to petitioner
M chael A. Lacher.

The Pl astics Recycling Transaction

In 1981, petitioner acquired a 4.48-percent limted
partnership interest in SAB Resource Recovery Associ ates (SAB)
SAB is part of the Plastics Recycling group of cases. The
Pl astics Recycling group of cases centers about a multistep
transaction involving the sale and | ease of machi nes designed to
recycle plastic scrap. The transactions involving the plastic
recyclers | eased by SAB are substantially identical to those in
the O earwater G oup partnership, which was the subject of

Provi zer v. Comm ssioner, T.C. Menp. 1992-177, affd. w thout
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publ i shed opinion 996 F.2d 1216 (6th Cr. 1993). For a detailed
di scussion of the transactions involved in the Plastics Recycling

cases, see Provizer v. Conm Ssioner, supra.

The facts concerning the transactions in Provizer can be
summari zed as follows. Packaging Industries Goup, Inc. (Pl),
manuf act ured and sold six Sentinel Recyclers (the recyclers) to
Et hynol Cogeneration, Inc. (ECI), for $981, 000 each. The sale of
the recyclers fromPl to ECI was financed wth nonrecourse notes.
In turn, ECl resold the recyclers to F&G Equi pnent Corp. (F&G
for $1,162,666 each. The sale of the recyclers by ECl to F&G was
al so financed with notes. These notes provided that 10 percent
of the note anmount woul d be recourse but that the recourse
portion would only be due after the nonrecourse portion had been
paid in full. Subsequently, F&G | eased the recyclers to the
Cl earwater G oup partnership, which then licensed the recyclers
to First Massachusetts Equi pnent Corp. (FMEC), which sublicensed
themback to PI. Pl allegedly sublicensed the recyclers to
entities (the end-users), which would use themto recycle plastic
scrap. The sublicense provided that the end-users would transfer
100 percent of the recycled scrap to Pl in exchange for paynent
from FVMEC based on the quality and amount of recycled scrap. Al
the foregoing transacti ons were executed sinultaneously.

In Provizer v. Comm ssioner, supra, we resolved the Plastics

Recycling matter as follows: (1) We found that each recycler had
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a fair market value of not nore than $50,000; (2) we held that
the transaction, which was virtually identical to the transaction
in the present case, was a sham because it |acked econonic
subst ance and a busi ness purpose; (3) we sustained the additions
to tax for negligence under section 6653(a)(1l) and (2); (4) we
sustained the addition to tax for val uation overstatenent under
section 6659; and (5) we held that the partnership | osses and tax
credits clained with respect to the plastics recycling
partnership at issue were attributable to tax-notivated
transactions within the nmeaning of section 6621(c). See also

Addi ngton v. Conm ssioner, 205 F.3d 54 (2d Cr. 2000), affg. Sann

V. Conm ssioner, T.C. Menob. 1997-259.

We have deci ded many Pl astics Recycling cases that, |ike

this case, involve the question of additions to tax for

negli gence. See, e.g., Geene v. Conmm ssioner, T.C Meno. 1997-

296; Kaliban v. Conmm ssioner, T.C. Menp. 1997-271; Sann V.

Commi ssioner, T.C Menp. 1997-259 n. 13, affd. sub nom Addington

v. Comm ssioner, 205 F.3d 54 (2d Cir. 2000). The guidelines

concerning the question of negligence in the context of the
Pl astics Recycling transactions are by now wel | established.

The Standard Settlenent Ofer

I n approxi mately February 1988, respondent fornulated a
standard settlenent offer that was nade avail able to taxpayers in

docketed Pl astics Recycling cases. On August 10, 1988, the



- 6 -
standard settlenment offer was nmade avail able to taxpayers in

nondocketed Pl astics Recycling cases. See Baratelli v.

Conmi ssioner, T.C. Menp. 1994-484. The standard settl enent offer

al | oned a deduction for 50 percent of the anpbunt of the

t axpayer’s cash investnent, Governnment concessions of the
negligence addition to tax, and the taxpayer’s concession of the
val uation overstatenment addition to tax and increased interest.
The standard settlenent offer expired in 1989 followng the trial

of Provizer v. Conm ssioner, supra. See Baratelli v.

Conmi ssi oner, supra n. 3.

Petitioner and H s I nvol venent in SAB

Petitioner is an experienced attorney who has litigated
cases for nore than 35 years. Petitioner is well aware that
cases can be resolved through settlenent at various stages of
[itigation.

In 1981, petitioner acquired a limted partnership interest
in SAB. As a result of petitioners’ investnment in SAB, they
claimed a net operating |oss deduction of $39,697 and invest nent
tax credits and business energy credits totaling $82,558 on their
1981 Federal income tax return, which was limted to petitioners’
1981 incone tax liability (as reduced by the partnership | oss) of
$58,232. The bal ance of the credits, $24,326, was carried back
to the years 1978 and 1979 to generate tax refund clai ns of

$11, 489 and $12, 837, respectively.
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In notices of deficiency, dated Novenber 4, 1988, respondent
di sal l owed petitioners’ clainmed | osses and tax credits that
related to their investnment in SAB. Respondent al so determ ned
that petitioners were liable for additions to tax under sections
6651(a), 6653(a), and 6659, and increased interest under section
6621(c).

Pr ocedur al Backgr ound

In response to the notices of deficiency, petitioners filed
a petition wwth this Court on January 23, 1989. |In their
petition, petitioners clainmed that they were not |iable for
additions to tax under section 6653 because “[the] cal cul ation of
their incone tax liability for the years 1981, 1979, and 1978 and
their reporting of incone for those years was in no way
negligent.” Petitioners did not nention or suggest in their
petition the argunment that they were not granted equality of
treatment as a ground for contesting the addition to tax for
negl i gence.

On March 21, 1994, petitioners filed a notion for |eave to
anend petition. On this occasion, respondent did not object, and
petitioners’ notion was granted. In their amended petition,
petitioners clained that respondent was barred under section 6501
from assessing deficiencies for 1978 and 1979.

On April 1, 1994, we partially tried petitioners’ case. At

the trial, the parties submtted a Stipulation of Settled |Issues.
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The Stipulation of Settled |Issues provides that petitioners are
not entitled to the investnent tax credits, business energy
investnment credits, or any other tax benefits resulting from
their participation in SAB that they clained on their 1981
Federal inconme tax return. Petitioners also conceded that the
under paynents in inconme tax attributable to their participation
in SAB were subject to the increased rate of interest pursuant to
section 6621(c). Accordingly, the issues remaining for decision
were: (1) Whether petitioners were liable for the additions to
tax under section 6653(a) for 1978, 1979, and 1981; (2) whether
petitioners were liable for the addition to tax under section
6659 for 1981; and (3) whether the assessnents for 1978 and 1979
were barred by section 6501. At trial, again no evidence or
argunent was presented concerning equality of treatnment. Because
he was ot herw se occupi ed on business in Europe, petitioner was
not present during the trial. However, at this trial the Court
received all of the evidence relevant to these issues, except for
petitioner’s testinony. Therefore, the Court held the trial
record open for the purpose of receiving petitioner’s testinony.

On Cctober 25, 1999, the Court again cal endared this case
for trial on March 6, 2000. On February 23, 2000, just days
before the case was called for trial and 6 years after this case
was partially tried, petitioners filed their second notion for

| eave to file anmended petition. 1In their anmended petition,
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petitioners now contend that they should be relieved of the
additions to tax for negligence because respondent has a duty to
afford substantially equal treatnent to simlarly situated

t axpayers. Petitioners further contend that respondent breached
his duty when he failed to offer themthe so-called standard
settlenent offer that was nade avail able to other taxpayers.
Petitioner asserts that he was first nade aware of the standard
settlenment offer sonetine during mddle or |late 1999 and that he
woul d have accepted the standard settlenent offer if he had
received it. At trial, petitioner failed to present evidence

t hat denonstrates that he or his counsel attenpted to settle the
case. Instead, petitioner conceded that he never attenpted to
settle with respondent.

On March 8, 2000, the parties filed an amended Sti pul ati on
of Settled Issues. In this stipulation, petitioners concede that
they are liable for the addition to tax under section 6659 for
1981. Petitioners also concede that section 6501 does not bar
t he assessnents for 1978 and 1979. At trial, petitioners also
conceded that their only challenge to the additions to tax for
negl i gence under section 6653 is their present argunent that they
wer e deni ed equal treatnent.

Consents To Extend Period of Linitations

On their 1981 Federal incone tax return, petitioners |isted

their address as “C/ O Stuart Becker & Co. 665 Fifth Ave., New
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York, New York 10022" (the Becker address). Stuart Becker & Co.
was also |listed as the preparer of petitioners’ 1981 Federal
incone tax return. Between early 1985 and the m ddl e of 1987,
respondent mailed to petitioners a series of Forns 872, Consent
to Extend the Tinme to Assess Tax, requesting that petitioners
extend the period of limtations for 1981. The Forns 872 were
mai | ed by respondent to the Becker address. On March 12, 1985,
May 8, 1986, and May 14, 1987, petitioner signed the Forns 872
and returned themto respondent. At trial, petitioner initially
testified that he did not renmenber whether he signed any Forns
872 or whet her Becker represented hi mwhen the Fornms 872 were
sent to him During cross-exam nation, respondent introduced
copies of the signed Fornms 872. |In response, petitioner stated:
“My nmenory may be faulty as to what these things neant or whet her
and when | got them* * * [but] ny signature is ny signature, |
did what | did.”

Pi ggyback Agreenents

On Decenber 19, 1991, respondent sent to petitioners a
proposed Stipul ation of Settlenment (piggyback agreenent) that
woul d have enabl ed petitioners to have their case bound to the

results reached in Provizer v. Conmm ssioner, T.C. Menp. 1992-177.

Petitioners did not agree to the piggyback agreenent at this
time. On March 25, 1992, this Court issued an opinion in the

Provi zer case. Respondent again offered the piggyback agreenent
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to petitioners on June 1, 1992. Petitioners again declined or at
|l east failed to sign the piggyback agreenent.

At trial, petitioner testified that he could not recal
whet her he had recei ved piggyback agreenents and that he woul d
have responded to a piggyback offer if he had received one. In
his posttrial brief, petitioner conceded that he had received
respondent’s June 1, 1992, letter. However, there is no evidence
in the record that indicates that petitioners responded to the
pi ggyback offers.
Di scussi on

Rul e 41(a) provides: “A party may anend a pl eadi ng once as
a matter of course at any tinme before a responsive pleading is
served. * * * (herwise a party may anend a pl eading only by
| eave of Court or by witten consent of the adverse party.” Rule
41(a) further provides that |eave to anend “shall be given freely
when justice so requires.” This Court has | ooked to cases
deci ded under rule 15(a) of the Federal Rules of Cvil Procedure
for guidance on the interpretation of Rule 41(a). See Kraner v.

Conmi ssi oner, 89 T.C. 1081, 1084-1085 (1987). Rule 15(a) of the

Federal Rules of Cvil Procedure, like Rule 41(a), mandates that
| eave to anmend “shall be freely given when justice so requires.”
Petitioners’ notion for | eave was not filed before the

responsi ve pl eadi ng, and respondent has not consented to the

nmotion. Accordingly, the Court nust use its discretion in
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deci di ng whether to grant or deny petitioners’ notion for |eave

to anend. See Kraner v. Commi ssioner, supra at 1085. I n

exerci sing our discretion, we consider various factors, including
the tinmeliness of the notion, the reasons for the delay, and
whet her granting the notion would result in issues being

submtted in a seriatimfashion. See Daves v. Payl ess Cashways,

Inc., 661 F.2d 1022, 1024 (5th G r. 1981). Leave to anend nay be
i nappropriate when there is undue del ay, bad faith, prejudice
resulting fromthe anendnment, or a dilatory notive of the novant.

See Foman v. Davis, 371 U. S. 178, 182 (1962); Russo V.

Commi ssioner, 98 T.C. 28, 31 (1992). Moreover, we deny a

taxpayer’s notion to anmend a petition when the argunent raised is

futile. See Russo v. Conmi Ssioner, supra.

In their present notion for |eave to anmend their petition,
petitioners argue that they should be relieved of the negligence
addition to tax because respondent has a duty to afford
substantially equal treatnent to simlarly situated taxpayers.
In their |last-m nute new argunent, they suggest that respondent
and this Court lack discretion to reach different results as to
them as contrasted with other taxpayers who accepted a standard
settlenment offer made 11 years ago, before trial of the test
case.

Absent proof that a taxpayer has been singled out for

di sparate treatnent based on inperm ssible considerations such as
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race or religion, or absent a contractual agreenent to the
contrary, the Conm ssioner is not required to offer the sane
settlenent terns to simlarly situated taxpayers. See Estate of

Canpi on v. Conm ssioner, 110 T.C 165 (1998), affd. w thout

publ i shed opi nion sub nom Drake Q1 Tech. Partners v.

Comm ssi oner, 211 F. 3d 1277 (10th G r. 2000), affd. w thout

publ i shed opi nion sub nom Tucek v. Conmm ssioner, 198 F.3d 259

(10th Gr. 1999); Vulcan G| Tech. Partners v. Conmm ssioner, 110

T.C. 153 (1998), affd. w thout published opinion sub nom Drake

Q1 Tech. Partners v. Conm ssioner, 211 F.3d 1277 (10th G

2000), affd. w thout published opinion sub nom Tucek v.

Conmm ssioner, 198 F. 3d 259 (10th Cr. 1999); Norfolk S. Corp. v.

Comm ssioner, 104 T.C 13, 58-59, supplenented by 104 T.C. 417

(1995), affd. 140 F.3d 240 (4th Cir. 1998).

In the present case, petitioners have not asserted, nor do
we find, that respondent singled themout for disparate treatnent
based on inperm ssible considerations. Petitioners have al so not
asserted that respondent had a duty to offer themthe standard
settlenment offer due to a contractual obligation.

Petitioners have failed to convince us that the standard
settlenment offer was not nade available to them At trial,
petitioner testified that he personally never was offered the

opportunity to have his case piggybacked to Provizer v.

Commi ssioner, T.C Meno. 1992-177. However, his testinony was
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contradicted by letters dated Decenber 19, 1991, and June 1,

1992. These letters indicate that petitioners were given the
opportunity to enter into a piggyback arrangenent. Moreover,
petitioner also testified that he did not renmenber signing the
Forns 872. Again, petitioner’s testinmony was contradi cted. At
trial, respondent introduced signed copies of the Forns 872.
These instances reveal that with regard to events surrounding
this case petitioner’s nenory is failing and unreliable. Apart
frompetitioner’s own testinony, petitioners have failed to
present any evidence that denonstrates that they were not offered
t he standard settlenent offer. Under these circunstances, we are
unconvi nced by petitioner’s self-serving and failing nmenory.
There is in this record no credible evidence that respondent
failed to send the standard settlement offer to petitioners

al though the offer was sent to all other investors in the

pl astics recycling project. On the other hand, respondent has
presented no affirmative evidence of mailing the standard offer
to petitioners. Respondent urges, quite reasonably, that it is
unfair to expect himto produce evidence concerning newy all eged
ci rcunst ances years after the events in question. Moreover,
petitioners have failed to convince us that they were inclined to
accept the standard settlenent offer. Petitioner is an
experienced attorney who is aware that cases can be resol ved

t hrough settlement. W also note that petitioners have been
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represented in this case by counsel who for many years have been
or should have been aware of the settlenent positions that were
made avail abl e by respondent.? Additionally, on Decenber 19,
1991, and June 1, 1992, respondent offered piggyback agreenents
to petitioners. On both occasions, petitioners failed to accept
respondent’s offer and did not submt any counter offer. These
ci rcunst ances support the conclusion that petitioners never had
any intention of settling this case.

Petitioners’ notion for |eave to anmend their petition again
is also untinely. Presently, they are seeking to anend their
petition for a second tinme, nore than 11 years after they filed
their original petition. Mreover, petitioners’ counsel for many
years have been or should have been aware of the settl enent
agreenents that were nmade available to participants in Plastics
Recycling cases. Accordingly, petitioners had anple tinme to
raise this argunent. This Court has consistently refused to

reward such dilatory behavior. See Russo v. Conm ssioner, 98

2 Petitioner represented hinself and his wife until Jan. 26,
1994. On that date, Hugh Janow (Janow) entered his appearance in
the case. On Aug. 8, 1994, Janow withdrew fromthe case and
petitioners’ current counsel, Stuart Smth (Smth), entered his
appearance. Smith has tried numerous Plastics Recycling cases.
See, e.g., Sann v. Comm ssioner, T.C Menp. 1997-259, affd. sub
nom Addington v. Conmm ssioner, 205 F.3d 54 (2d Cr. 2000);

Jaroff v. Comm ssioner, T.C Meno. 1996-527; Gollin v.

Commi ssioner, T.C. Menp. 1996-454. |In Jaroff and &Gllin, Smth
specifically referred to the standard settlenent offer. See
Jaroff v. Comm ssioner, supra n.17; Gollin v. Comm ssioner, supra
n. 21.
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T.C. 28 (1992); Bernard v. Comm ssioner, T.C Meno. 1995-332

(taxpayer waited until she |lost the substantive issues before she
filed a subsequent notion to raise a new issue.); Estate of

Allinson v. Conmm ssioner, T.C Meno. 1994-304 (Court denied

nmotion filed 7 years after stipulation of settlenent executed).

Lastly, granting petitioners’ notion would result in undue
prejudice to respondent. As we have noted, petitioners are now
attenpting to raise a new argunent 12 years after the standard
settlenment offer was nmade avail able, 11 years after they filed
their original petition and 6 years after this case was partially
tried. Petitioners seek relief fromthe penalty under section
6653(a) w thout regard to whether the penalty is appropriate
under the facts of this case. They seek relief fromthe penalty
by raising the equality of treatnent argunment many years after
t he pl eadings and partial trial and w thout convincing evidence
that they have been treated unfairly.

Petitioner has delayed trial and even been absent from a
partial trial. He has consistently refused to settle the case
but has waited until the issues have been tried many tines by
ot hers under closely anal ogous facts and circunstances. Now
after many years of avoiding, delaying, or refusing settlenent or
trial, petitioner seeks to obtain for hinself the benefit of a
settl enment offer nmade nmany years ago before the issues in this

case had been tried. The prejudice to respondent is obvious; the
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nmotion for | eave to anmend the petition is contrary to the
interests of justice and inperm ssible.

For all the foregoing reasons, petitioners’ notion for |eave
to anmend petition shall be deni ed.

To reflect the foregoing,

An order will be issued

denyi ng petitioners’ notion

for |l eave to anend petition,

and decision will be entered

under Rul e 155.




