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MVEMORANDUM OPI NI ON

CGERBER, Judge: Respondent sent petitioners notice of his
determ nation to collect petitioners’ 1996 and petitioner Thomas
Lance’ s 1999 and 2001 income tax liabilities by |evy.
Petitioners adm nistratively appeal ed, and respondent sustai ned
the determnation to proceed wth the levy. Petitioners

petitioned this Court seeking to forestall the |levy action,
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stating in their petition that respondent did not properly
consider petitioners’ offer to conprom se their 1996 tax
ltability. After the pleadings were conplete, respondent noved
for sunmary judgnent.?

Backgr ound

Petitioners resided in Ceorgia at the tine their petition
was filed. Respondent audited petitioners’ 1996 Federal incone
tax return and proposed adjustnments. Petitioners appealed to
respondent’s O fice of Appeals and reached agreenent with respect
to the 1996 inconme tax liability. The parties entered into an
agreenent on Form 870, Waiver of Restrictions on Assessnent and
Col l ection of Deficiency in Tax and Acceptance of Overassessnent,
defining the incone tax deficiency for 1996. Subsequently,
however, Ms. Lance sought innocent spouse relief with respect to
the 1996 incone tax liability, and she was notified by certified
mai | on Cctober 30, 2002, that relief would not be granted. Ms.
Lance did not petition this Court with respect to the
di sal | owance of innocent spouse relief.

M. Lance was sent and received a statutory notice of

deficiency for his 1999 tax year on Novenber 7, 2001, but he did

Petitioners were given anple opportunity over an extended
period to respond to respondent’s summary judgnent notion. On
several occasions petitioners sought an extension of time to
respond, but they did not respond. Because adequate tine for a
response has been afforded to petitioners, we proceed to address
respondent’s notion.
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not file a petition with this Court. M. Lance was al so sent and
received a statutory notice of deficiency for his 2001 tax year
on January 26, 2004, and he, likew se, did not file a petition
with this Court. During the period 2003 through the begi nning of
2006 petitioners had a great deal of interaction with respondent,
and nunerous pieces of correspondence were exchanged.

Petitioners suggested an installnment agreenent, offers-in-
conprom se, and other collection approaches during that period.
In letters dated February 6, 2006, respondent notified
petitioners of his intent to levy with respect to their joint
1996 tax liability and M. Lance’s 1999 and 2001 tax liabilities.
In those sane letters respondent notified petitioners of their
right to a hearing.

On March 22, 2006, respondent received a tinely Form 12153,
Request for a Collection Due Process Hearing, with respect to
petitioners’ 1996 tax liability and M. Lance’s 1999 and 2001 t ax
ltabilities. In their request petitioners stated that they
believed that the penalties and interest for the 3 tax years
shoul d be abated in part. No grounds were stated. Petitioners
sought a face-to-face hearing, and their hearing request was
transferred to the Atlanta Appeals Ofice.

On August 14, 2006, Settlenment Oficer Allen D. Powell (SO
Powel | ) sent petitioners a |letter advising themthat he had

schedul ed a Septenber 19, 2006, hearing, and he al so enclosed a
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copy of Form 433-A, Collection Information Statenent for Wage
Earners and Sel f - Enpl oyed I ndividuals. SO Powell stated in the
letter that if petitioners w shed consideration of collection
alternatives, such as an installnent agreenment or an offer-in-
conprom se, the formhad to be conpleted and returned within
14 days. On Septenber 18, 2006, petitioners requested that the
heari ng be reschedul ed because of their son’s ill ness.

For the next several nonths, no action was taken because of
petitioners’ son’s illness. On January |8, 2007, SO Powel| sent
petitioners a letter requesting an update on their
son’s health and further advising that petitioners contact SO
Powel |l to schedule a hearing if they still w shed one. On
February 22, 2007, SO Powell| sent petitioners a |etter scheduling
a face-to-face conference for April 3, 2007, at 10 a.m He
encl osed a second Form 433-A with that letter and advised
petitioners that if they wi shed to discuss any coll ection
alternatives they should provide himw th a conpleted Form 433-A
at least 7 days before the hearing.

The hearing scheduled for April 3, 2007, did not take place
and was reschedul ed at petitioners’ request to May 15, 2007.
Petitioners were advised by SO Powell that this was their fina
opportunity for a hearing. On May 13, 2007, petitioners left a
voi ce mail nessage for SO Powel | requesting another hearing date.

On May 15, 2007, SO Powel| advised the petitioners that he
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woul d not reschedul e but that they were wel cone to submt
information for his consideration on or before May 28, 2007.

In a May 24, 2007, letter, petitioners suggested an offer-
i n-conprom se. Petitioners also enclosed copies of
correspondence that had been sent to and received from
respondent, but no financial information to support an offer-in-
conprom se or other collection alternative was included with
petitioners’ correspondence. Petitioners nmailed the letter and
encl osed docunents to SO Powell on May 28, 2007, but did not
i nclude a conpleted Form433-A. On June 1, 2007, SO Powel |
revi ewed and considered the information that petitioners
provided. On July 12, 2007, SO Powell| decided to sustain the
proposed | evy based upon all available information. Because
petitioners did not provide a conpleted Form 433-A, SO Powel | was
unabl e to evaluate collection alternatives. On July 16, 2007
respondent issued a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 for each of petitioners’
1996 tax year and M. Lance’s 1999 and 2001 tax years.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Fla. Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted when there is no genuine issue of material fact and a
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deci sion may be rendered as a matter of law. Rule 121(b);?

Sundstrand Corp. v Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). The opposing party cannot rest upon
mere allegations or denials in his pleadings and nust “set forth
specific facts show ng that there is a genuine issue for trial.”
Rul e 121(d). The noving party bears the burden of proving that
there is no genuine issue of material fact, and factual
inferences will be read in a manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C.

812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C 340, 344

(1982).

Respondent has provided all docunents fromthe
adm ni strative record, and petitioners have not cone forward to
di spute or deny any portion thereof.® Therefore, we are in a
position to render a decision, as a matter of |law, as to whether
respondent abused his discretion in sustaining the proposed |evy
action.

We first consider whether petitioners were entitled to
guestion the underlying tax liabilities for the 1996, 1999,

and/or 2001 tax years. The nerits of the underlying tax

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

®Because this is a summary judgnent notion with no facts in
di spute, we need not consider the ramfications of sec. 7491.
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liability are proper issues in an Appeals Ofice hearing if the
“person did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Sec. 6330(c)(2)(B)

Petitioners were not entitled to dispute the underlying tax
liability for 1996 because they had a prior opportunity, before
the O fice of Appeals, to dispute the tax liability and entered
into a Form 870 agreenent for the tax deficiency. Taxpayers who
execute a Form 870 consenting to the i nmedi ate assessnent and
collection of the deficiency waive their right to receive a
notice of deficiency and, hence, the right to contest the
underlying liability in a subsequent collection action. Sec.

6330(c)(2)(B); Estate of Deese v. Comm ssioner, T.C Meno. 2007-

362; A-Z Optics, Inc. v. Comm ssioner, T.C. Mno. 2007-27.

Accordingly, petitioners could not contest the underlying tax

l[tability for the year 1996. Aguirre v. Conmm ssioner, 117 T.C,

324, 327 (2001); Sego v. Comm ssioner, 114 T.C. 604, 610 (2000);

Goza v. Comm ssioner, 114 T.C. 176, 180-181 (2000).

Simlarly, M. Lance was not entitled to dispute his
underlying 1999 and 2001 tax liabilities because he received a
statutory notice of deficiency for each year and, accordingly,
had a prior opportunity to dispute those tax liabilities. Sec.

6330(c)(2)(B); Nestor v. Conmm ssioner, 118 T.C 162, 165-166
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(2002); Sego v. Conm ssioner, supra at 610; Goza v. Conm SsSioner,

supra.

In view of those circunstances, we proceed to deci de whet her
t here was an abuse of discretion when respondent sustained the

proposed | evy action. See Sego v. Conm ssioner, supra at 610.

Petitioners, although requested to do so on several
occasions, failed to provide financial information to SO Powel |,
rendering himunable to evaluate collection alternatives.
Hearings were schedul ed for several dates over an extended
period, and petitioners sought rescheduling on each occasi on.
The first letter setting a hearing date was sent on August 14,
2006, and SO Powel|l did not issue his determ nations unti
July 16, 2007. Throughout that period petitioners did not
submt conplete financial information, nor did they submt a
conpl eted Form 433- A

A financial statenment is not required of taxpayers who make
of fers-in-conprom se based solely on doubt as to liability.

Sec. 7122; sec. 301.7122-1(d) Proced. & Adm n. Regs. However,
financial information is required of taxpayers who seek
collection alternatives on other bases, including offers-in-
conprom se based upon doubt as to collectibility. Additionally,
t axpayers who submt offers based on doubt as to collectibility

or based on effective tax admnistration are required to provide



- 9 -

the Comm ssioner with a conpleted collection information
statement .

In this case the lack of financial information rendered any
i ntended of fer inconplete and prevented respondent from
considering collection alternatives. Wen a hearing officer is
unabl e or refuses to consider collection alternatives because of
a taxpayer’'s failure to provide financial information, courts

have held that there was no abuse of discretion. Schwersensky v.

Conmi ssioner, T.C. Menp. 2006-178. We hold that the settl ement

officer’s actions were appropriate and not an abuse of
di scretion.

A settlenment officer nust take into consideration: (1) The
verification that the requirenents of applicable |aw and
adm ni strative procedures have been net, (2) the issues raised by
taxpayers, and (3) the legitinmate concern of the person(s) that
any collection be no nore intrusive than necessary. Sec.
6330(c)(3). The settlenent officer in this case net those
requirenents. In addition, SO Powell responded to
petitioners’ request for rescheduling of hearing dates and was
responsive to all of petitioners’ requests.

In view of the foregoing, we hold that there was no abuse of
discretion in respondent’s decision to proceed with collection by
| evy. Accordingly, respondent’s notion for summary judgment w ||

be grant ed.



To reflect the foregoing,

An appropriate order and

decision will be entered.




