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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone taxes in the anounts of $104, 221 for
1989, $136,986 for 1990, $161,458 for 1991, $93,890 for 1992, and
$76, 200 for 1993. Respondent al so determ ned that petitioners
are liable for the fraud penalty under section 6663 for each

year, but respondent now concedes they are not. Respondent
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determined in the alternative that petitioners are liable for the
accuracy-rel ated penalty for negligence under section 6662 for
each year

Petitioner! and Donald J. Trisch (Trisch) forned a
partnership called D versified Resources and Devel opnent (DRD) in
the early 1980's to own rental property. After concessions, the
i ssues for decision are:

1. Whet her petitioner and Trisch continued to be partners
in DRD during the years in issue (1989-93). W hold that they
di d.

2. Whet her certain engineering income that Trisch earned
during the years in issue was incone of the DRD partnership. W
hold that it was not. Thus, petitioners are not liable for tax
on that incone.

3. Whet her certain inconme and | osses fromreal estate
rental property owned by DRD were partnership incone and | osses.
We hold that they were.

4. Whet her tax years 1992 and 1993 shoul d be di sm ssed
fromthis case. W hold that they should not.

5. Whet her petitioners are |liable for the accuracy-rel ated
penal ty under section 6662 for each year. W hold that they are

not .

! References to petitioner are to Edward D. Lang.
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. FINDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

Petitioners lived in San Antoni o, Texas, when they filed the
petition. Petitioner graduated from high school and conpleted 2
years of college. He then worked for several years as a steel
fabrication draftsman. He |ater worked for a machi ne shop and a
cont ai ner busi ness.

B. Fornati on and Early Years of the D versified Resources and
Devel opnent Partnership

In the md-1970's, petitioner nmet Trisch, a petrochem cal
furnaces consultant. |In the early 1980's, Trisch, petitioner,
and Ronni e Pace (Pace) orally agreed to formthe DRD partnership
to hold and rent real estate. DRD bought real property with
nmobi |l e honmes in Truth or Consequences, New Mexico, to rent to
skiers during the winter.

DRD | ent noney to two people during the 1980's. Before
1990, DRD had no business activity other than the nobile hone
rental activity and the two | oans.

Pace withdrew from DRD in 1986, |eaving Trisch and
petitioner as equal partners. The partnership distributed sone
partnership assets to Pace when he left DRD, |eaving DRD
primarily with the property in Truth or Consequences. On
Decenber 29, 1987, Trisch, in DRD s nanme, bought nobile honmes in

Kerr County, Texas.
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On January 5, 1988, Trisch registered DRD as an assunmed nane
in Kerr County. Trisch listed only hinself on the assumed nane
certificate for DRD

Petitioner noved from Houston to San Antonio in 1988. He
received rental paynents and deposited themin a bank account for
DRD in San Antonio in 1989. Petitioner closed this account in
|ate 1989 or early 1990. After 1989, Trisch handled all DRD
activities, and petitioner was not involved in DRD. Trisch told
petitioner (on a date not stated in the record) that DRD was
bei ng di ssol ved and had been inactive since about 1990.

C. Trisch’s Engi neering Services

During the years in issue, DRD received about $4.8 mllion
for engineering services that Trisch provided to various
conpani es (engineering incone).2 Petitioner never agreed that
DRD woul d provi de engi neering services. Petitioner did not know
about or perform any of these engi neering services, or know about
or control any of the engineering incone.

Pace paid DRD for engineering services that Trisch perforned
for Pace’s business from 1989 to 1993. Pace understood that DRD

was Trisch’s sole proprietorship during those years. Bankers who

2 Respondent deternmined that DRD received a total of
$4, 818,314 in engineering incone: $713,775 in 1989; $1, 018, 500
in 1990; $1,134,377 in 1991; $782,000 in 1992; and $1, 169,662 in
1993.
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dealt with Trisch in the years in issue believed that DRD was
Trisch’s sol e proprietorship.

From 1989 t hrough 1993, Trisch maintained an account at the
Bank of Kerrville in the nanme of "Don Trisch dba D versified
Resources and Devel opnent” (DRD Bank of Kerrville account).
Petitioner was not authorized to deal with that account.

Trisch and Linda Lashley (Lashley) were friends during the
years in issue and were nmarried to each other at the tinme of
trial. Trisch or Lashley deposited nost of the incone from
Trisch’s engineering services in the DRD Bank of Kerrville
account during the years in issue. They also deposited a
substantial part of the DRD incone in Lashley's personal account.
Petitioner never authorized Lashley to act for him During the
years in issue, Trisch and Lashley used DRD funds solely for
t hensel ves and their famly nenbers. Petitioner received no
distributions of DRD funds during those years.

D. Trisch’s Purchase of Thistlewod Farm Wth DRD Funds

During the years in issue, Trisch put sone assets he had
bought with noney he earned doi ng business as DRD in Lashley’s
name. The nost significant of those assets was a 207-acre farm
known as Thi stlewood Farm (Thi stl ewood). Trisch and Lashl ey used
$525, 000 of the DRD funds in the Bank of Kerrville to buy
Thi stl ewood on July 8, 1991. The source of these funds was a

paynment by Brandon & Sons for engineering services provided by
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Trisch doing business as DRD. Petitioner did not know about this
paynment or the purchase of Thistlewod. Trisch and Lashl ey
operated the farm

E. | ncone Tax Ret urns

1. DRD s Ret urns

Petitioner sent DRD records that he had for 1989 to Dennis
Brady (Brady), DRD s tax preparer at the tinme. Brady sent DRD s
Form 1065, U. S. Partnership Return of Incone, for 1989 to
petitioner. Petitioner sent it to Trisch. Trisch and Brady nade
changes in the return. Petitioner did not see the 1989 return
after he sent it to Trisch. Trisch reported engi neering incone
on DRD' s 1989 return. The record does not show whether the
engi neering inconme was reported on the DRD return petitioner saw,
and DRD s 1989 return does not specify that the anmount reported
is engineering inconme. John L. Gvens IIl (Gvens), CP. A, who
was Trisch and Lashl ey’ s accountant, replaced Brady as DRD s
accountant on a date not stated in the record.

Trisch gave the accountants who prepared DRD s tax returns
for 1990 through 1993 summaries of DRD s incone and expenses for
t hose years. The engineering incone reported on DRD s tax
returns was largely offset by the deduction of paynents made for
per sonal expenses of Trisch, Lashley, and their famly menbers.

Trisch signed DRD' s tax returns for the years in issue.
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On Cctober 16, 1997, Trisch filed anended Forns 1065 and

Schedul es K-1

etc., for

deducti ons,

2.

Petitioners tinely filed joint Federal

for 1989 through 1993.

DRD f or

| osses,

Petitioners’

Partner’s Share of

| ndi vi dual

| ncone, Credits,

1992 and 1993 show ng that al

| ncone Tax Ret urns

DRD t hat showed the foll ow ng:

Capi t al Capi t al
account account
begi nni ng end
Year of year of year
1989 $139, 590 $159, 264
1990 159, 263 188, 127
1990 159, 263 187, 777
1991 187, 777 154, 783
1992 154, 783 341, 030
19922 154, 783 - 0-
19933 279,171 351, 003
19934 - 0- - 0-

! The anpunts for the second entry for

on DRD s anended return for 1990.

2 The anounts for the second entry for
on DRD s anended return for

Deducti ons,
DRD i ncone,

and credits were attributable to him

i ncone tax returns

Petitioners recei ved Schedul es K-1 for

Net
Ordinary inconme(loss)
i ncone rent al
trade or real estate
busi ness activities
$55, 964 ($38, 754)
21, 099 (15, 472)
70, 746 (32, 432)
(5, 105) (23, 394)
223, 893 (44, 493)
- 0_ _
88, 796 (36, 876)
- 0_ - 0_

1990 are those reported

1992 are those reported

1992 filed in Cctober 1997.

8 There is no explanation in the record for why the capital

account beginning in 1993 is not the sane as the ending capital
account for
4 The anmpbunts for the second entry for
on DRD s anended return for

Petitioners received the Schedul es K-1 each year after they
had prepared their
1989. Petitioners believed that their

be consistent with the Schedul es K-1

1992.

i ndi vi dual

1993 filed in Cctober

returns for the year,

1993 are those reported
1997.

except for
i ncone tax returns had to

so they filed anended
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returns that confornmed to the Schedules K-1. Petitioner did not
understand fromthe Schedules K-1 that DRD had a substanti al
anount of business activity other than real estate.

F. Petitioners’ Lawsuit Against Trisch and DRD

Petitioners wote letters to Trisch or Gvens late in 1993
or early in 1994 to ask for copies of DRD s Federal incone tax
returns but they did not get themuntil after the years in issue.

On May 23, 1996, petitioners sued Trisch, Lashley, DRD, and
others.® Petitioners asserted that petitioner and Trisch were
equal partners in DRD until 1995, and sought a term nation of
DRD, an accounting of DRD s assets, and a distribution to
petitioner of 50 percent of DRD s assets. Petitioners first
| earned the anobunts of engineering inconme and deductions Trisch
and Lashl ey had received and reported when petitioners received
responses to their requests for discovery in their |awsuit
agai nst Tri sch.

1. OPINl ON

A. VWhet her Petitioner and Trisch Were Partners in DRD in the
Years in |Issue

The parties agree that DRD was a partnership until 1989.

However, petitioners contend that petitioner and Trisch were not

8 Petitioners also sued Gary Broach and Qui da Broach, and
H gh Wl derness Land & Cattle Co., a Texas partnership. Quida
Broach was an assistant for Lashley. Gary Broach was Quida
Broach’s husband. Petitioner, Trisch, Lashley, and Gary Broach
were partners in H gh WIlderness Land & Cattle Co.
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partners in DRD after 1989 because petitioner intended their
partnership to cease in 1989. W disagree.

A partnership termnates for Federal tax purposes if (1) no
part of any business, financial operation, or venture of the
partnership continues to be carried on by any of its partners in
a partnership; or (2) within a 12-nonth period there is a sale or
exchange of 50 percent or nore of the total interest in
partnership capital and profits. See sec. 708(b)(1). Neither of
these requirenents was net during the years in issue. To
w thdraw as a partner under Texas |law, a partner nust notify the
partnership of his or her intent to withdraw, or another event of
wi t hdrawal (e.g., expul sion, death, or bankruptcy) nust occur.
See Tex. Rev. Civ. Stat. Ann. art. 6132b, sec. 6.01 (Vernon
1990). Petitioners do not contend that any of these things
occurred during the years in issue. Thus, we conclude that

petitioner was a partner in DRD during the years in issue.*

4 Respondent offered the settlenent agreenent for
petitioners’ suit against Trisch (see par. |I-F, above) into
evi dence to show that petitioner and Trisch were partners during
the years in issue. At trial, we ruled that it was not
adm ssi bl e under Fed. R Evid. 408 because it was offered to show
the validity of petitioner’s representation in his suit against
Trisch that they were partners during the years in issue.
Respondent’ s request that we admt the settlenent agreenent is
nmoot because we have concl uded that petitioner and Trisch were
partners in the years in issue based on other evidence in the
record.
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B. VWhet her Engi neering I ncone That Trisch Earned From 1989
Thr ough 1993 in the Name of DRD Was Partnership | ncone

1. VWhet her Providi ng Engi neeri ng Services Ws a
Partnership Activity

| nconme from personal services earned outside the scope of a

partnership is not partnership income. See Hammv. Conm Ssioner,

683 F.2d 1303, 1304 (10th G r. 1982) (because the partnership
existed solely to practice law, the incone fromM. Hammi s
services as a judge was not partnership inconme because those
services were outside the scope of his partnership duties), affg.

T.C. Meno. 1980-154; Conmmi ssioner v. Smith, 285 F.2d 91, 96-98

(5th Cr. 1960) (receipts from whiskey sales that one partner
illegally collected without the know edge of or benefit to the

ot her partners were not partnership incone), affg. Giffin v.

Conmi ssioner, T.C. Menp. 1958-210.

In Schneer v. Conmm ssioner, 97 T.C 643, 654-656 (1991)

(Court reviewed), we discussed Hanm v. Conm ssioner, supra, and

stated that the | anguage in that opinion about the scope of a
partnership was unnecessary because the partnership had ceased to
exi st before any of the inconme in question was earned. The issue
in Schneer was whether a | aw partner was personally |iable for
tax on incone he had earned before he assigned it to a
partnership. Al though we held that the inconme at issue in
Schneer was partnership incone, it is clear that the issue in

Hamm Snmith, Schneer, and in the instant case is whether a
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partner earned inconme as part of the partnership’s activity or on
hi s own.

Respondent contends that the engineering inconme that Trisch
earned doi ng business as DRD from 1989 t hrough 1993 was DRD
partnership incone. W disagree. Petitioner, Trisch, and Pace
established DRD as a partnership to buy and hold rental real
estate. Trisch’s engineering services were outside the scope of
his partnership with petitioner. Petitioner and Trisch did not
conbi ne their noney or | abor to provide engi neering services, and
there was no community of interest in the profits or |osses from
engi neering services. Trisch and Lashley concealed Trisch’s
engi neering services activities frompetitioners, used the
engi neering i ncone for personal purposes, and conceal ed from
petitioners incone and assets that they bought with that incone.
Petitioner did not receive any benefit fromthe income from
engi neering services. He did not intend that the engineering
i ncone be a DRD activity because he did not know about that
activity.

Respondent specul ates that Trisch’s real purpose in
conceal ing i nconme may have been to conceal it or DRD s assets
fromhis former spouse. There is no evidence to support that
t heory.

Respondent contends that, under Comm ssioner v. Cul bertson,

337 U.S. 733, 741-742 (1949), Trisch’s engineering services were
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partnership incone. W disagree. The issue in Cul bertson was

whet her to recognize a famly partnership for Federal tax
purposes. Here, our inquiry is whether a particular activity was
wi thin the scope of an existing partnership.

2. The Schedul es K-1

Respondent contends that petitioners knew about Trisch's
engi neering i ncone because Trisch reported that income on DRD s
tax return, and allocated 50 percent of it to petitioner on the
Schedul es K-1 which petitioner belatedly received fromDRD. W
di sagree. First, petitioner did not realize fromthe Schedul es
K-1 that Trisch had engi neering inconme. Second, know edge of the
engi neering i ncone does not necessarily make it partnership

i ncone. See Mayes v. United States, 207 F.2d 326 (10th G

1953) (partners knew of wages from an accounting firmthat were

found not to be partnership incone); Mayes v. Comm ssioner, 21

T.C. 286, 288-289 (1953) (partners knew of income from services
provi ded as an airplane nmechanic that was found not to be
partnership incone).

3. The Rapid Manuf acturing Sign

Respondent points out that petitioner testified that he
asked that a sign with the nanme Rapid Manufacturing on it be
pl aced at a business called Diversified Fabricators Insulators

and Constructors (DFIC), which respondent contends DRD owned.
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Respondent contends that this shows that petitioner knew about
t he engi neering inconme. W disagree.

Petitioner testified that he owned 50 percent of the
out st andi ng shares of Rapid Manufacturing, a corporation that
sold materials to DFIC. Petitioner asked to have a sign with
Rapi d Manufacturing’ s nane on it installed at the DFIC plant to
hel p Rapid Manufacturing. Petitioner did not connect DRD to
DFI C.

Respondent’s agent testified that DRD owned DFIC. She said
that DRD becane a partner in the DFIC partnership, but she did
not say when that occurred. She then vaguely suggested that
petitioner was involved with DFIC, w thout describing how except
t hrough her belief that DRD owned DFI C. Respondent cites Exhibit
104-R to support the claimthat DRD owned DFIC. Exhibit 104-Ris
a diagramthat respondent’s agent prepared which was not admtted
into evidence. Respondent’s argunent about the Rapid
Manuf acturing sign is at best speculation, and it is not nore
per suasi ve than other evidence showi ng that petitioner did not
know about the engi neering incone.

4. Capital Contributions

Respondent contends that Trisch's contribution to DRD was to
perform engi neering services and that petitioner’s contribution

was to provide capital. While that m ght be a possible
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arrangenent between two partners, the record shows that was not
t he arrangenent here.

Respondent points out that the Schedul es K-1 show t hat
petitioner had a begi nning capital account for 1989 of $139, 590
and an ending capital account for 1993 of $351,003. However, we
do not infer fromthe Schedules K-1 that DRD provided bel atedly
to petitioner that petitioner and Trisch intended the engi neering
services to be a partnership activity.

5. Lack of Testinony From Tri sch

Respondent contends that we should infer from Trisch's
failure to testify in this case that, if he had testified, he
woul d have testified against petitioners. W disagree.

If a wwtness is equally available to both parties and
neither party calls that witness at trial, then no adverse

inference is warranted. See United States v. Rollins, 862 F.2d

1282, 1297-1298 (7th Cr. 1988); Kean v. Conm ssioner, 469 F. 2d

1183, 1187-1188 (9th G r. 1972), affg. on this issue and revg. on
another issue 51 T.C. 337 (1968). An uncalled witness is not
equally available to the party requesting that the inference be
drawn agai nst the other party if that witness’ relationship to
that other party suggests that the witness is likely to favor

that other party. See United States v. Rollins, supra; Kean v.

Conmi ssi oner, supra; Md anahan v. United States, 230 F.2d 919,

925 (5th Gir. 1956).
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Trisch’s relationship to petitioner does not suggest that
Trisch’s testinony would favor petitioner. Respondent |isted
Trisch as a witness on the pretrial menorandum submtted to the
Court; petitioners did not. Neither party called Trisch to
testify. We infer that Trisch was equally available to both
parties, and we do not apply the adverse inference rule.

6. Concl usi on

We conclude that Trisch’s engi neering i ncone was not incone
of the DRD partnership in the years in issue.®
C. Whet her Real Estate Rental Incone Earned Doing Business as

DRD From 1989 Through 1993 Was Qutside the Scope of the
Part ner ship

Petitioners contend that any DRD real estate rental incone
or loss in the years in issue was not partnership inconme because
Trisch owned the properties that generated rental incone or |oss
during the years in issue. W disagree.

Trisch bought nobile homes in New Mexico and Texas in DRD s
name. Real property acquired in the nanme of the partnership is
partnership property. See Tex. Rev. Cv. Stat. Ann. art. 6132b,
sec. 2.05(a)(1) (west 1990). DRD was forned to own rental rea
property. DRD did not termnate for Federal tax purposes before
Trisch acquired that property. See par. Il1-A above. I|ncone

earned within the scope of a partnership is partnership incone.

> For simlar reasons, we conclude that farm ng was not a
DRD activity.
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See Starr v. Conmm ssioner, 267 F.2d 148, 149 (7th Cr. 1959),

affg. on this issue and others and revg. and remandi ng on anot her
issue T.C. Menp. 1958-50. We conclude that DRD' s real estate
rental inconme earned and | osses incurred during the years in
issue were within the scope of the partnership.

D. VWhet her Tax Years 1992 and 1993 Should Be D sm ssed From
This Case as Moot

Petitioners contend that tax years 1992 and 1993 shoul d be
dism ssed fromthis case as noot on the grounds that Trisch filed
amended returns for DRD for those years in which he reported that
all DRD incone, deductions, |losses, and credits were attributable
to him W disagree. DRD s anended returns do not convince us
to disregard the rest of the record in this case, which shows
that DRD had real estate rental income earned and | osses incurred
in 1992 and 1993 within the scope of the partnership. See par.
I'1-C, above.

E. VWhet her Petitioners Are Liable for the Accuracy-Rel at ed
Penal ty

Respondent contends that petitioners are liable for the
accuracy-rel ated penalty under section 6662 for each year. W
di sagree. Petitioners filed anended returns based on the
Schedul es K-1 that they belatedly received each year from DRD
There was nothing in the schedules that reasonably alerted them

to the fact that the schedul es were based on understated i ncome
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or overstated deductions. W conclude that petitioners are not
liable for the penalties for negligence under section 6662.

To reflect the foregoing and concessi ons,

An order will be

i ssued denyi ng petitioners’

notion to disnmiss tax years

1992 and 1993, and deci si on

will be entered under Rule

155.



