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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAMBLEN, Judge: Respondent determ ned deficiencies and
additions to tax with regard to petitioner's 1991, 1992, and 1993

Federal incone tax liabilities as foll ows:
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Addi ti ons to Tax Under | nternal
Revenue Code Secti ons

Year Def i ci ency 6651(a) 6654(a)
1991 $2,974. 00 $619. 75 $139. 39
1992 12, 553. 00 3,138. 25 547. 45
1993 2,546. 00 636. 50 106. 65

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions by both parties,! the issue for decision
i's whet her respondent can use section 66(b) to disregard the
application of Arizona's community property laws in calculating
petitioner's 1991, 1992, and 1993 incone tax liability.
Petitioner did not file an income tax return for taxable years
1991, 1992, or 1993. Respondent mailed statutory notices of
deficiency to petitioner at his |last known address for the
taxabl e years 1991, 1992, and 1993, on April 14, 1997.
Respondent determ ned petitioner's inconme tax liability based on

a single filing status with one personal exenption, wthout

!Petitioner has conceded the follow ng assignnents of error.
First, that his filing status for the taxable years 1991, 1992,
and 1993 shall be married filing separately. Second, that he
recei ved taxabl e unenpl oynent conpensation in the anount of
$4,810 in 1993. Third, that he is liable for additions to the
tax under secs. 6651(a) and 6654(a) for the taxable years 1991,
1992, and 1993, in anmounts which will be determ ned based on the
out come of these cases.

Respondent has conceded that petitioner shall be allowed to
claimtwo exenptions in taxable year 1992: One for hinself, and
one for his son, Daniel F. Layman I11.
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maki ng any adjustnent to petitioner's unreported incone for
Arizona's community property law. The notices of deficiency fai
to mention community property |aw, section 66(b), or facts which
woul d al | ow respondent to invoke section 66(b). Petitioner
| odged incone tax returns with respondent for the taxable years
1991, 1992, and 1993, on Septenber 15, 1997, as joint returns,
claimng six exenptions for 1991 and 1992 and four exenptions for
1993.

FI NDI NGS OF FACT

This case was submitted without a trial pursuant to Rule
122. The stipulation of facts and acconpanying exhibits are
i ncorporated herein by this reference.

Daniel F. Layman, |1, petitioner, resided in Phoeni X,
Arizona, on the date the petitions in these cases were fil ed.
Petitioner was married to Margaret A Layman (Peggy Laynan) at
all times fromJanuary 1, 1991, through Decenber 31, 1993,
inclusive. Petitioner and Peggy Layman were cal endar year
t axpayers. There were four children born of the marriage between
petitioner and Peggy Laynan.

During the cal endar years 1991, 1992, and 1993, petitioner
and Peggy Layman |ived separate and apart. Petitioner and Peggy

Layman did not enter into a witten agreenent of separation at
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any time prior to Decenber 31, 1993. Petitioner and Peggy Laynman
were divorced in taxable year 1994.°2

During the cal endar years 1991, 1992, and 1993, petitioner
was a resident of Phoenix, Arizona. Arizona is a comunity
property state. Peggy Layman was never a resident of Arizona in
t he cal endar years 1991, 1992, or 1993. Peggy Laynman was a
resident of Bailey, Colorado, during cal endar year 1991, and from
January through July 1992. From August 1992 t hrough Decenber
1993, Peggy Laynman was a resident of Gafton, West Virginia.
Col orado and West Virginia are not community property states.

During the cal endar year 1991, petitioner received taxable
wages in the anount of $25,380 from GTE Health Systens, |nc.
Petitioner also received taxable wages in the anount of $9, 855
from Mark F. Johnson, Inc. during 1991. During the cal endar year
1992, petitioner received taxable wages in the anount of $60, 414
from GTE Health Systens, Inc. During the cal endar year 1993,
petitioner received taxable wages in the anbunt of $18,202 from
GTE Health Systens, Inc., and taxabl e unenpl oynent conpensati on

in the amount of $4,810. Petitioner did not informPeggy Layman

2\ note that both petitioner and Peggy Laynan filed for
di vorce in 1994, and that the record contains two separate
di ssolutions of marriage. On Sept. 20, 1994, the marri age was
di ssolved in civil action nunmber DR 94-06121 in the Superior
Court of the State of Arizona, in and for the County of Mari copa.
On Sept. 26, 1994, the marriage was dissolved in civil action
nunber 94-D-56 in the Crcuit Court of Taylor County, West
Vi rginia.
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of the total anount of incone he received during cal endar years
1991, 1992, and 1993.
Peggy Layman earned wages of $1,660 in 1991, $4,724 in 1992,
and $18, 821 in 1993.
During cal endar year 1991, petitioner made 15 separate wire

transfers to Peggy Laynman totaling $10,800, as foll ows:

Dat e Amount
1/ 3 $500
1/7 2,000
1/ 25 950
2/ 8 1, 000
2/ 26 1, 200
4/ 5 1, 500
5/ 10 105
8/ 16 150
8/ 22 500
9/ 9 305
9/ 20 500
10/ 9 600
11/ 18 500
12/ 6 300
12/ 13 500
1991 Tot al $10, 6103

The $10, 800 was deposited into checking account No. 2046133 held
at the Mountain Valley National Bank in Conifer, Colorado. 1In
addition, petitioner sent two checks to Peggy Layman in Cctober
1991, one for $200 and one for $500, witten on petitioner's

checki ng account held at First Interstate Bank in Phoeni X,

W& note that the parties stipulated that the total wre
transfers for 1991 is $10,800. This difference is immterial to
t he outcome of the cases.
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Arizona. These wire transfers and checks were for Peggy Layman's
support and the support of their three youngest children.

During the cal endar year 1992, petitioner nade 24 separate

wire transfers to Peggy Laynman totaling $10,915, as foll ows:

Dat e Amount
1/9 $505
1/ 27 505
2/ 13 505
2/ 21 505
3/ 10 505
3/ 23 500
4/ 6 505
4/ 15 205
4/ 17 505
5/5 505
5/ 18 505
6/ 11 505
7/ 10 500
7127 750
8/ 21 750
8/ 28 360
9/ 16 270
9/ 18 430
10/ 9 350
10/ 15 350
11/ 17 350
11/ 25 350
12/ 10 350
12/ 23 350

1992 Tot al $10, 915

Part of the $10, 915 was deposited into checki ng account No.
2046133 held at the Mountain Valley National Bank in Conifer,
Col orado, and part was deposited into checking account No.

0873733 held at the Cormmunity Bank & Trust in Gafton, West
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Virginia. These funds were for Peggy Layman's support and the
support of their three youngest children.

In addition, petitioner sent two checks to Peggy Laynman
during the cal endar year 1992, one for $600 for his son's
graduation and one for $350 for the support of his wife and their
two youngest children. Both of these checks were witten on
petitioner's checking account held at First Interstate Bank in
Phoeni x, Ari zona.

During the cal endar year 1993, petitioner nade seven wire

transfers to Peggy Layman totaling $2,700, as foll ows:

Dat e Anpunt
1/ 12 $350
1/ 21 400
2/ 4 550
2/ 18 350
3/12 350
3/ 18 350
3/ 31 350
1993 Tot al $2, 700

The $2, 700 was deposited i nto checking account No. 0873733 held
at the Coommunity Bank & Trust in Grafton, West Virginia. These
funds were for Peggy Layman's support and the support of their
two youngest children.

Petitioner and Peggy Layman had signature authority on
checki ng account No. 2046133 held at the Muntain Valley National

Bank in Conifer, Colorado. Petitioner did not wite any checks
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on account No. 2046133 held at Mountain Valley National Bank in
Coni fer, Colorado, in the taxable years 1991, 1992, and 1993.
OPI NI ON
Married persons who reside in a cormmunity property State are
generally each required to report one-half of their community

i ncome for Federal income tax purposes. See United States v.

Mtchell, 403 U S. 190 (1971); Drummer v. Conmi ssioner, T.C.

Meno. 1994-214, affd. w thout published opinion 68 F.3d 472 (5th
Cir. 1995). Petitioner contends that under Arizona |law, his
1991, 1992, and 1993 incone is community inconme and that he is
required to report and be taxed on only one-half of that
community incone for Federal tax purposes.

On brief, respondent relies solely on the provisions of
section 66(b) to deny petitioner the incone-splitting benefits of
Arizona's community property law. Section 66(b) provides:

The Secretary may disallow the benefits of any

community property law to any taxpayer with respect

to any inconme if such taxpayer acted as if solely

entitled to such incone and failed to notify the

t axpayer's spouse before the due date (including

extensions) for filing the return for the taxable

year in which the incone was derived of the nature

and anmount of such incone.

Nat ure of Petitioner's | ncone

The | aw of the State where the acquiring spouse is domciled
at the tine applies to determ ne whether the property is
community property or not. See Restatenent (Second) Conflict of

Laws sec. 258 comrent (c) (1971), as cited in the Arizona case of
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In re Martin, 752 P.2d 1026 (Ariz. C. App. 1986). Petitioner

resided in Phoenix, Arizona, throughout the years 1991, 1992, and
1993. Arizona is a conmunity property state. Peggy Layman
resided in Colorado until August 1992 and resided in West
Virginia thereafter. Colorado and West Virginia are not
communi ty property states.

In Arizona, all property acquired by either husband or wife
during the marriage, except that which is acquired by gift,
devi se or descent, is community property of the husband and the
wife. See Ariz. Rev. Stat. sec. 25-211 (West Supp. 1998);

GQuerrero v. Guerrero, 502 P.2d 1077 (Ariz. C. App. 1972). The

marital comrunity continues to exist in Arizona until the spouses
receive a divorce or a decree of |egal separation. See Jurek v.

Jurek, 606 P.2d 812, 813 (Ariz. 1980); Lynch v. Lynch, 791 P.2d

653, 655 (Ariz. Ct. App. 1990). Moreover, the marital comunity
continues to exist even when the spouses are |iving separate and
apart. See id.

Petitioner and his wife |ived separate and apart during the
cal endar years 1991, 1992, and 1993. During the 3-year period
from 1991 t hrough 1993, there was no witten agreenent of
separation between petitioner and his wife. Petitioner and his
wi fe were not divorced until the taxable year 1994.

Cenerally, under the conmunity property |laws of the State of

Arizona, the incone petitioner received in 1991, 1992, and 1993,
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is considered community property. See Goodell v. Koch, 282 U. S.

118 (1930); Beall v. Commissioner, 82 T.C. 70 (1984). Under the

| aw of Arizona, the physical separation of petitioner and Peggy
Layman did not alter the community character of petitioner's
post-separation earnings in 1991, 1992, and 1993. Consequently,
since petitioner and Peggy Layman were not |egally separated, the
comunity property laws of Arizona apply to petitioner's earnings
for the taxable years 1991, 1992, and 1993.

1. Application of Section 66(b)

Section 66(b) authorizes the Comm ssioner to disallowthe
benefits of any conmunity property law to a taxpayer with respect
to any inconme if (1) the taxpayer acted as if solely entitled to
such income, and (2) the taxpayer failed to notify the taxpayer's
spouse of the nature and anmount of such inconme before the due

date for filing the return. See Mschel v. Comm ssioner, T.C

Meno. 1997-350; Schramm v. Conmi ssioner, T.C Mnp. 1991-523,

affd. wi thout published opinion 988 F.2d 121 (9th G r. 1993).
Were a notice of deficiency fails to describe the basis on

whi ch the Conmm ssioner relies to support a deficiency

determ nation and that basis requires the presentation of

evidence that is different fromthat which woul d be necessary to

resolve the determ nations that were described in the notice of

deficiency, the Conm ssioner will bear the burden of proof
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regardi ng the new basis. Shea v. Conmm ssioner, 112 T.C. 183

(1999) .

Here, the relevant issues raised by respondent’'s notices of
deficiency for petitioner's failing to file include:
Petitioner's unreported income, the filing status of petitioner,
t he nunber of exenptions petitioner is allowed, and the rel ated
additions to tax. The notices of deficiency fail to nmention
comunity property |law, section 66(b), or facts which would all ow
respondent to invoke section 66(b). Since the notices of
deficiency do not describe section 66(b) as respondent's basis
for disallowi ng the benefits of conmunity property law to
petitioner, and different evidence will be necessary to resolve
the section 66(b) issue, respondent nust bear the burden of proof
regardi ng application of section 66(b). See Shea v.

Conmmi ssi oner, supra.

Respondent contends that the followi ng facts denonstrate
that petitioner acted as if he were solely entitled to the
income. First, respondent posits that petitioner had conpl ete
control and dom nion over his incone for the taxable years 1991,
1992, and 1993. Second, respondent alleges that the fluctuation
in the amounts petitioner sent to his former spouse for her
support and the support of their children in 1991, 1992, and
1993, is further indication that petitioner acted as though he

were solely entitled to the income. Third, respondent all eges
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that there is no evidence to show that petitioner was under a
court order to pay any part of his earnings to his forner wife
for her support or for the support of their children.

The facts on which respondent relies, either taken al one or
taken together, do not justify the conclusion that petitioner
acted as if he were solely entitled to the incone. Respondent,
first and forenost, asserts that an exam nation of the entire
record in this case denponstrates that petitioner had conplete
control and dom nion over his incone for the taxable years 1991,
1992, and 1993. Respondent alleges that the following facts
illustrate petitioner's control and dom ni on over the incone.
During 1991 and the first 7 nonths of 1992, petitioner naintained
signature authority over the bank account in Conifer, Colorado,
where petitioner deposited noney for his children's support and
the support of his wife. Therefore, even though petitioner
deposited funds in an account for Peggy Layman to use for her
support and the support of her children, petitioner stil
mai ntai ned the ability to renove every dollar that he deposited
in the account. |If he chose to, petitioner could have deposited
the funds one day and reclai ned themthe next day.

Respondent's all egations mss the mark. Even though
petitioner's name was | eft on the bank account at Mountain Valley
Nat i onal Bank in Conifer, Col orado, used exclusively by his wife

during 1991 and 1992, there is not one check or w thdrawal made
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by petitioner during any of the 3 years in this case. Respondent
has not cited any instance in which petitioner actually exercised
control over the funds he transferred. Rather, during 1991 and
1992 Peggy Layman exerci sed sole dom nion and control over the
funds transferred to the joint account in Conifer, Colorado.
Furt hernore, when Peggy Layman noved to West Virginia in 1992,
she opened her bank account wi thout petitioner having any
interest in the account.

Moreover, the record is replete with evidence that
petitioner did not act as if he were solely entitled to the
income in 1991, 1992, and 1993. During 1991, 1992, and 1993,
petitioner provided substantial inconme for the benefit of the
marital community. Petitioner transferred substantial funds to
his wife for her support and the support of their three youngest
children in 1991 and in 1992. During cal endar year 1991,
petitioner received taxable wages in the anobunt of $35, 235.
During cal endar year 1991, petitioner made 15 separate wire
transfers to Peggy Layman totaling $10,800. |In addition,
petitioner sent two checks to Peggy Layman during cal endar year
1991, totaling $700. During cal endar year 1992, petitioner
recei ved taxabl e wages in the anount of $60,414. During cal endar
year 1992, petitioner made 24 separate wire transfers to Peggy
Layman totaling $10,915. 1In addition, petitioner sent two checks

to Peggy Layman during cal endar year 1992, one for $600 for his
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son's graduation and one for $350 for the support of his wife and
their two youngest children.

During cal endar year 1993, petitioner received taxable wages
in the amount of $18, 202 and taxabl e unenpl oynment conpensation in
t he anpbunt of $4,810. During cal endar year 1993, petitioner nmade
seven wire transfers to Peggy Laynman totaling $2,700 for the
support of his wife and their two youngest children.

Consequently, petitioner provided a substantial portion of the
net inconme for the benefit of Peggy Layman and their dependent
children during 1991, 1992, and 1993.

Respondent al so alleges that the fluctuation in the anounts
petitioner sent to his former spouse for her support and the
support of their children in 1991, 1992, and 1993, is further
i ndication that petitioner acted as though he were solely
entitled to the income. Respondent places too nuch enphasis on
the fact that petitioner determ ned the anpbunt of noney, if any,
that he would send to Peggy Layman for her support and the
support of their children. Petitioner consistently sent funds to
his wife throughout 1991, 1992, and 1993. Petitioner sent Peggy
Layman 15 wire transfers in 1991 t hroughout 9 nonths, 24 wre
transfers in 1992 throughout all 12 nonths, and 7 wire transfers
in 1993 during the first 3 nonths of 1993.

During 1991, petitioner sent Peggy Layman $3, 450 in January,

$2,200 in February, and $1,500 in April; from August through
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Decenber, petitioner sent Peggy Laynman approxi mately $500 to $805
a nonth for her support and the support of their dependent
children. It is likely that petitioner sent |arger amounts of
support during the first few nonths of 1991 because he and Peggy
Layman were new y separated and she needed tinme to establish
hersel f and obtain work, as she only earned $1,660 i n wages
during 1991.

During 1992, petitioner sent approximately $1,000 per nonth
from January through August and then $700 per nmonth from
Sept enber through Decenber. During 1993, petitioner sent his
wi fe $750 to $1,050 per nonth from January through March. It is
likely that petitioner becane unenpl oyed around this tinme as he
only earned $18,202 in 1993 and col |l ected $4, 810 i n unenpl oynent
conpensation. Furthernore, Peggy Layman earned $18, 821 in 1993,
as conpared to $4,724 in 1992, and $1,660 in 1991. Consequently,
the fluctuations over the 3-year period may be accounted for and
do not dimnish the fact that petitioner provided substanti al
support for his wife and dependent children during this 3-year
period. Moreover, since petitioner sent consistent, substantial
funds to his wife for her support and for their children's
support, the fluctuation of these funds does not denonstrate that
petitioner acted as if solely entitled to his incone.

Respondent further alleges that there is no evidence to show

that petitioner was under a court order to pay any part of his
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earnings to his fornmer wife for her support or for the support of
their children. Respondent is certainly correct that petitioner
was not under a court order to pay child support and alinony
during the 3-year period; however, this fact does not establish
that petitioner acted as if he were solely entitled to his
i ncome. Respondent recognizes that it is fortunate petitioner
chose to send support paynents to his forner spouse even though
he was not under a legal obligation to do so. By choosing to
send substantial funds to his wife for her support and the
support of their dependent children, petitioner did not act as
t hough he were solely entitled to the inconme during 1991, 1992,
and 1993.

[11. Conclusion

Since we have determ ned that petitioner did not act as if
he were solely entitled to the inconme, we hold that respondent
cannot use section 66(b) to disregard the application of
Arizona's community property laws in calculating petitioner's
1991, 1992, and 1993 incone tax liability.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




