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P and his fornmer wife clainmed | osses froma tax
shelter partnership on their 1980 Federal incone tax
return. In April 1984, R issued a notice of deficiency
denying those losses. In July 1984, P filed a petition
in this Court contesting the denial of the |osses.

P's case was not resolved until 1995 when P and R
entered a settlenent agreenent. Pursuant to the
settl enment agreenent, the Court entered a decision that
there was a deficiency in P's Federal income tax for
1980. In 1995, R granted P's forner w fe innocent
spouse relief pursuant to sec. 6013(e), |I.R C

Pursuant to sec. 6404(e), I.R C., P requested an
abatenent of interest on his 1980 Federal incone tax.
I n Novenber 1996, R issued a notice of final
determ nation denying P s claimto abate interest. P
filed a petition for review of Rs failure to abate
i nterest.
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Hel d: R s failure to abate interest was not an
abuse of discretion.

WIlliam Grant Lee, pro se.

Christian A. Speck, for respondent.

VASQUEZ, Judge: On Novenber 5, 1996, respondent issued a
notice of final determ nation denying petitioner's claimto abate
i nterest pursuant to section 6404(e).?

The sole issue for decision is whether petitioner is
entitled to an abatenent of interest pursuant to section 6404(e).
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Benicia, California, and his net worth did not exceed $2 mllion.
Petitioner has a college degree in petroleum engineering, and in
1980, he worked as a systens engi neer.

During the late 1970's and early 1980's, WIlliamKil patrick
(M. Kilpatrick) pronoted a tax shelter for the all eged purpose
of producing alternative fuels (Kilpatrick shelter). [In 1980, on
account of the extraordinary inconme he received in that year,

petitioner invested in the Kilpatrick shelter by purchasing an

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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interest in CGeneral Investnment Goup (@G partnership. GG was
a partner in Salnon Realty partnership. Salnon Realty was one of
many partnershi ps which made up the Kil patrick shelter.

Petitioner and Vida Lee (his fornmer spouse)? filed a joint
Federal inconme tax return for 1980 (1980 return) claimng
partnership losses fromd G totaling $20,705. On April 12, 1984,
respondent issued a notice of deficiency to petitioner and Vi da
Lee disallowing the partnership | osses of GG Respondent issued
simlar notices of deficiency to other investors in QG

On July 2, 1984, with petitioner's know edge and on behal f
of petitioner and other investors in GG Declan O Donnell (M.
O Donnell), an attorney, filed a petition in this Court
contesting respondent's disallowance of GG s losses (the GG
case). M. O Donnell filed nunerous other petitions on behalf of
investors in other Kilpatrick shelter partnerships contesting
respondent’'s di sall owance of simlar |osses (collectively, the
civil cases).

In 1979, the Securities and Exchange Conm ssion (SEC) began
investigating M. Kilpatrick and M. O Donnell regarding their
pronotion of interests in the Kilpatrick shelter. 1n 1982, in a
27-count indictnment, M. Kilpatrick and M. O Donnell were
charged with conspiracy to defraud the Internal Revenue Service

(IRS) by claimng fal se partnership deductions in violation of 18

2 1n 1989, petitioner and Vida Lee divorced.
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U S.C section 371 and for willfully aiding or assisting in the
preparation or presentation of returns which were fal se or
fraudulent in violation of section 7206(2).

The crimnal cases against M. Kilpatrick and M. O Donnel
began in 1982 and continued through Decenber 1989. This included
(1) an appeal to the U S. Court of Appeals for the Tenth Crcuit,
(2) a grant of certiorari by the U S. Supreme Court (Suprene
Court), (3) a decision by the Supreme Court remanding to the
Federal District Court, (4) an acquittal by the Federal District
Court on 26 of the 27 counts, and (5) a dism ssal of the 27th
count by the Departnment of Justice.

In 1985, the Court assigned the civil cases to Judge
Wi taker. Neither petitioner nor M. O Donnell filed a notion to
cal endar the G G case.

Initially, respondent did not file a notion to cal endar the
civil cases because the Governnment chose to conclude the crim nal
cases against M. Kilpatrick and M. O Donnell first. Respondent
chose this litigation strategy for several reasons. |If
respondent had chosen instead to proceed first with the civil
cases, many of his potential witnesses at the civil trials mght
have had legitimate Fifth Anendnent clains as a result of the
ongoi ng crimnal proceedings. Respondent also intended to use
i nformation obtained in the ongoing grand jury proceedings in the
civil trials, to the extent perm ssible. Further, respondent

intended to call witnesses in the crimnal trials who resided
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outside the United States and, hence, outside the subpoena power
of this Court. Respondent hoped to introduce testinony given by
these witnesses in the crimnal trials into the record of the
civil trials.

After the conclusion of the crimnal trials against M.

Kil patrick and M. O Donnell, the proceedings in the G G case
were further del ayed because of several procedural notions on the
part of respondent and by M. O Donnell's filing of so-called
Kelley notions to dismss because of the expiration of the period
of limtations. The parties litigated the Kelley notions all the
way to the Suprenme Court. The Suprene Court eventually ruled on
t he notions.

In or around Decenber 1993, the Tax Court cal endared the GG
case for trial on February 6, 1995.

Around Cctober 1994, M. O Donnell w thdrew as counsel in
the G G case because of (1) a |ack of communication with his
clients and (2) respondent's intention to call M. O Donnell as a
witness in the civil trials. Before M. O Donnell's w thdrawal
respondent dealt with M. O Donnell with respect to the A G case.
After M. O Donnell withdrew, respondent imredi ately began
directly contacting petitioner concerning the G G case.

As of 1984, the I RS proposed settlenent offers to the
investors of the Kilpatrick shelter and a substantial nunber of
i nvestors accepted. In March 1995, petitioner accepted a

settlement offer fromrespondent. Pursuant to the settlenent,
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the Court entered a decision that petitioner owed a deficiency in
income tax for 1980. Sonetine before Novenber 1996, the interest
liability was assessed. In 1995, respondent granted Vida Lee
i nnocent spouse relief pursuant to section 6013(e).
OPI NI ON
Section 6404(e)(1) provides, in pertinent part, that the
Secretary may abate the assessnent of interest on any paynent of
tax to the extent that any error or delay in paynent is
attributable to an officer or enployee of the IRS being erroneous
or dilatory in performng a mnisterial act.® For purposes of
section 6404(e)(1), an error or delay is taken into account only
(1) if no significant aspect of such error or delay can be
attributed to the taxpayer and (2) after the IRS has contacted
the taxpayer in witing with respect to such deficiency or
paynent. See sec. 6404(e)(1).
This Court may order abatenent where the Secretary abuses
his discretion by failing to abate interest. See sec. 6404(i).
In order to prevail, the taxpayer mnmust denonstrate that in not

abating interest the Secretary exercised his discretion

3 In 1996, sec. 6404(e) was anended under sec. 301 of the
Taxpayer Bill of Rights 2, Pub. L. 104-168, 110 Stat. 1452, 1457
(1996), to permt the Secretary to abate interest with respect to
an "unreasonabl e"” error or delay resulting from"nmanagerial" and
mnisterial acts. This anendnent, however, applies to interest
accruing with respect to deficiencies or paynents for tax years
begi nning after July 30, 1996; therefore, the anmendnent is
i napplicable to the case at bar. See Wodral v. Conm ssioner,
112 T.C. 19, 25 n.8 (1999).
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arbitrarily, capriciously, or wthout sound basis in fact or |aw

See Whodral v. Comm ssioner, 112 T.C. 19, 23 (1999).

When enacting section 6404(e), Congress intended for the
Conmi ssioner to abate interest "where failure to abate interest
woul d be widely perceived as grossly unfair.” H Rept. 99-426,
at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at
208 (1986), 1986-3 C.B. (Vol. 3) 1, 208. Congress, however, did
not intend that abatenent "be used routinely to avoid paynent of
interest.” 1d.

This is our first occasion to decide what constitutes a
m ni sterial act for purposes of section 6404(e). Section 6404(e)
does not define what is nmeant by the term"mnisterial act”.

The | egislative history behind the enactnment of section
6404(e) provides guidance to what Congress deened to be a
mnisterial act. The House Ways and Means Committee report
(House report) and the Senate Finance Conmittee report (Senate
report) state:

the term"mnisterial act” [should] be limted to

nondi scretionary acts where all of the prelimnary

prerequi sites, such as conferencing and revi ew by

supervi sors, have taken place. Thus, a mnisterial act

is a procedural action, not a decision in a substantive

area of tax law. * * * [H Rept. 99-426, supra at

845, 1986-3 C.B. (Vol. 2) at 845; S. Rept. 99-313,

supra at 209, 1986-3 C.B. (Vol. 3) at 209.]

The House report and the Senate report al so provide exanpl es of

what constitutes a delay in performng a mnisterial act. The

House report states:
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an unreasonabl e delay in the issuance of a statutory
notice of deficiency after the RS and the taxpayer
have conpleted efforts to resolve the matter would be
grounds for abatenent of interest. [H Rept. 99-426,
supra at 845, 1986-3 C.B. (Vol. 2) at 845.]

The Senate report states:

a delay in the issuance of a statutory notice of
deficiency after the IRS and the taxpayer have
conpleted efforts to resolve the matter coul d be
grounds for abatenent of interest. * * * [S. Rept.
99- 313, supra at 209, 1986-3 C.B. (Vol. 3) at 209.]

Tenporary regul ations issued by the Secretary provide a
definition for "mnisterial act"” and provi de nunerous exanples of
what is or is not an error or delay in performng a mnisterial
act. See sec. 301.6404-2T, Tenporary Proced. & Admin. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987). Section 301.6404-2T(b) (1),
Tenporary Proced. & Admin. Regs., supra, states:

The term"ministerial act™ means a procedural or

mechani cal act that does not involve the exercise of

j udgnment or discretion, and that occurs during the

processing of a taxpayer's case after all prerequisites

to the act, such as conferences and revi ew by

supervi sors, have taken place. A decision concerning

the proper application of federal tax |aw (or other

federal or state law) is not a mnisterial act.

Petitioner's Argunents

Petitioner argues that some or all of the interest® on his

1980 tax liability should be abated pursuant to section 6404(e).

4 Petitioner, however, conceded in his trial menorandum and
at trial that he was responsible for interest accruing before
1986. We, therefore, address only whether petitioner is entitled
to an abatenent of interest as of Jan. 1, 1986.
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Petitioner alleges that respondent commtted three mnisterial
errors to which delay in paynment of his 1980 tax nay be
attri but ed.

A. Length of Tine in Disposing of Case

Petitioner clains that the 11-year span fromthe issuance of
the notice of deficiency in 1984 until petitioner entered a
settlement agreenent with respondent in 1995 constitutes a
m nisterial error by respondent and warrants an abatenent of
i nterest.

The nere passage of tinme in the litigation phase of a tax
di spute does not establish error or delay by the Conm ssioner in
performng a mnisterial act. The length of tinme required to
resolve the A G case was a result of the Governnent's litigation
strategy to dispose of the crimnal indictnments first and the
Court's disposition of the parties' procedural notions.
Respondent's decision on how to proceed in the litigation phase
of the case necessarily required the exercise of judgnent and
t hus cannot be a mnisterial act. W, therefore, conclude that
t he passage of 11 years in the litigation phase of the case at
bar is not attributable to error or delay in performng a

mnisterial act.?®

° Additionally, we note that in the interests of justice
Federal courts commonly defer civil proceedings pending the
conpletion of parallel crimnal prosecutions. See United States

(conti nued. ..)
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B. Guanting of Innocent Spouse Relief

Petitioner also contends that respondent's grant of innocent
spouse relief to his former wife Vida Lee was a ministeri al
error.

Cenerally, a husband and wife may file a joint return, and,
where they do so, they are jointly and severally liable for tax.
See sec. 6013(d)(3). Forner section 6013(e) set out four
requi renents which, if nmet, provided relief for the so-called
i nnocent spouse fromjoint and several liability.® Respondent's
determ nati on of whether these requirenents were net required the
exerci se of judgnent and di scretion by respondent and thus coul d
not be a mnisterial act.

C. M si nformati on and Lack of | nformation

Petitioner contends that respondent commtted several
mnisterial errors due to respondent's failure to comuni cate
rel evant information and respondent’'s conmuni cati on of

m sinformation to petitioner.

5(...continued)
v. Kordel, 397 U S 1, 12 n.27 (1970).

6 Fornmer sec. 6013(e)(1) provided innocent spouse reli ef
where: (1) A joint Federal incone tax return was filed for the
year in issue; (2) there was a substantial understatenent of tax
on that return attributable to grossly erroneous itens of the
ot her spouse; (3) in signing the inconme tax return, the clained
i nnocent spouse did not know or have reason to know of the
substantial understatenent; and (4) it would be inequitable to
hol d the claimed i nnocent spouse liable for the deficiency in
guesti on.
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Petitioner contends that respondent failed to contact
petitioner in regard to his 1980 deficiency during the pendency
of the G G case prior to 1994, and this led to petitioner's del ay
in paynment of his 1980 tax. Prior to 1994, petitioner was
represented by M. O Donnell, and respondent was restricted by
et hical considerations fromdirectly contacting petitioner about
his 1980 deficiency without M. O Donnell's consent. See Mbdel
Rul es of Professional Conduct Rule 4.2 (1998). During this tine,
however, respondent did contact M. O Donnell on a nunber of
occasions to discuss the G G case and t he outstandi ng settl enent
offers. W therefore conclude that petitioner's argunent that
respondent failed to contact himis wi thout nerit.

Petitioner also clains that during two tel ephone
conversations with I RS agents concerning petitioner's 1981 and
1989 taxabl e years, respondent conmunicated m sinformation to him
whi ch constituted a mnisterial error. Petitioner alleges that
respondent msled himinto believing that his 1980 deficiency had
been settl ed.

During these conversations, petitioner intentionally asked
vague questions about whether unrelated issues in his 1981 and
1989 taxabl e years affected the 1980 taxable year. Petitioner
never told the IRS agents that a notice of deficiency had been
issued relating to his 1980 taxable year. When the I RS enpl oyees

stated that they knew nothing about petitioner's 1980 taxable
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year, petitioner interpreted these statenents to nean that his
1980 deficiency had been settled. Gven the scarcity of
information provided to the I RS enpl oyees by petitioner and the
vagueness of petitioner's questions, we find that the IRS
enpl oyees answered petitioner's questions correctly. Assum ng
arguendo that these answers qualify as mnisterial acts, the
evi dence failed to show that respondent’'s answers were erroneous
or dilatory.

D. Concl usion

We concl ude that respondent did not abuse his discretion in
denying petitioner's claimfor abatenent of interest. To the
extent not herein discussed, we have considered petitioner's
ot her argunents, and we find themto be irrelevant or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




