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WOLFE, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to



-2 -
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioner resided in
Orange, California, at the tinme the petition was fil ed.

Respondent determ ned a deficiency of $4,056 in petitioner’s
1998 Federal incone tax. After a concession,! the issues for
decision are: (1) Wether the anobunts petitioner actually or
constructively received in settlenment of a suit for unpaid
overtime wages constitute gross incone to petitioner, and (2) if
so, whether petitioner constructively received a portion of the
settlenment proceeds that his attorney did not remt to him
Backgr ound

Prior to the year in issue, petitioner was enployed as a
| aborat ory manager (lab manager) by Kits Canera, Inc. (Kits).?
In June 1997, petitioner, along with five other individuals,
filed a class action lawsuit in the Superior Court for the State
of California for the County of Orange against Kits for danages

for failure to pay overtinme conpensation and for failure to pay

Petitioner concedes that he is liable for the 10-percent
additional tax under sec. 72(t) of $41 for an early distribution
of $414 froma retirenent account.

2At sone point during or prior to 1998, Kits Canera, Inc.,
changed its nane to Kits Sunset, Inc.
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earned wages. Petitioner was represented by Janes S. Davis (M.
Davis). The class potentially involved at |east 17 individuals
who had been enployed as | ab managers by Kits. Before the class
action lawsuit was certified, Kits settled with two of the |ab
managers, petitioner and Ernesto Sanchez (M. Sanchez), both of
whom were represented by M. Davis.

At the tinme of the settlenent, M. Davis al so represented
former store managers enployed by Kits in a simlar but separate
| awsuit pending against Kits (the store nanager case). The
settlement agreenent did not preclude M. Davis from continuing
his representation of the store managers. The settl enent
agreenent did require petitioner and M. Sanchez to rel ease al
of their clains against Kits. |In a paragraph captioned “RELEASE
OF ALL CLAIMS AND LIABILITIES", the settlenent agreenent provides
in part:

the Plaintiffs * * * hereby irrevocably and

unconditionally rel ease, acquit and forever discharge

Def endants * * * fromany and all charges, conplaints,

clains, liabilities, obligations, prom ses, agreenents,

controversies, damages, actions, causes of action,

suits, rights, demands, costs, |osses, debts and

expenses * * * of any nature whatsoever * * *,

I n a paragraph captioned “CASH PAYMENT”, the settlenent agreenent
provides in part:

Upon performance of all other terns of the settlenent,

paynment will be nmade to Plaintiffs by way of check,

payable to the “Janmes S. Davis Cient Trust Account” in

t he anobunt of Forty-five Thousand Dol | ars ($45,000); of

this amount Plaintiff Robert Lehnuths [sic] is to
receive $15,000, Plaintiff Ernesto Sanchez is to
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recei ve $15,000 and their attorney will receive $15, 000
in attorneys’ fees and costs.

M. Davis signed the settlenent agreenment on behal f of petitioner
and M. Sanchez on August 5, 1998. On the sane day, M. Davis
drafted a letter to petitioner and M. Sanchez, stating in part:

Wth great pleasure | enclose for each of you a check

in the sumof $12,500.00 which is the partial paynent

you are do [sic] fromthe Lab Managers Case. You each

have an additional $2,500.00 coming fromcosts to be

recovered. You also are participants in the Store
Manager Case.

* * * * * * *

As to the Store Manager Case, | don’t know how long it

will take to settle, but I'll be pushing it as much as

possible. W can still add Store Managers and you can

talk to them about their case, just not yours.

Petitioner received the $12,500 check from M. Davis and pronptly
deposited it in 1998.

After receiving and depositing the check for $12, 500,
petitioner asked M. Davis to send himthe remaining $2,500. M.
Davi s denied the request and infornmed petitioner that he had
wi t hhel d $2,500 from both petitioner and M. Sanchez to help
cover the costs of the store manager case in which they were
participating, and that they would receive their $2,500 when the
store manager case was resolved. Contrary to M. Davis’'s
comments, petitioner was barred fromparticipating in the store

manager case by the unequi vocal ternms of the settl enent

agr eenment .
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M. Davis and petitioner never entered into a witten
agreenment permtting M. Davis to retain the $2,500 at issue.
Petitioner nade several requests to M. Davis for his $2,500
between the date of the settlenent agreenent and the date of
trial, but M. Davis never sent the noney to petitioner.

Petitioner failed to report any of the settlenent proceeds
on his 1998 Federal incone tax return. On Septenber 6, 2000,
respondent mailed to petitioner a notice of deficiency in which
respondent determ ned a deficiency of $4,056 in petitioner’s
Federal inconme tax for 1998. Respondent determ ned that
petitioner failed to include as inconme the entire $15,000 of the
settl enment proceeds.

Respondent contends that the settlenent proceeds are taxable
to petitioner. Respondent’s position is that the full amount of
t he $15, 000 proceeds to which petitioner is entitled is
i ncludable in petitioner’s gross inconme for 1998 because
petitioner actually received $12,500 and constructively received

$2,500 during that year.?®

W6 note that respondent m ght have raised an argunent that
petitioner should include in inconme his pro rata share (1/2) of
the attorney’'s fees paid to M. Davis. See Benci-Wodward v.
Conmm ssi oner, 219 F.3d 941 (9th Gr. 2000), affg. T.C Meno.
1998- 395; Kenseth v. Conm ssioner, 114 T.C 399, affd. 259 F. 3d
881 (7th Cr. 2001). However, respondent did not raise this
i ssue, and we do not consider it. This Court repeatedly has held
that we do not consider issues that have not been pleaded. See
Foil v. Conmm ssioner, 92 T.C. 376, 418 (1989), affd. per curiam
920 F.2d 1196 (5th Cr. 1990); Markwardt v. Conm ssioner, 64 T.C
989, 997-998 (1975) (and cases cited therein).




Di scussi on
Section 61 provides that all inconme, from whatever source
derived, is includable in gross incone unless specifically

excl uded by another provision. Conm ssioner v. d enshaw d ass

Co., 348 U. S. 426, 430 (1955). Conpensation for services is
specifically included in the definition of gross incone. Sec.

61(a)(1l); see also Comm ssioner v. Smth, 324 U S 177, 181

(1945) (“any econom c or financial benefit conferred on the

enpl oyee as conpensation” is includable in taxable incone,

what ever the formor node by which it is effected). Wth respect
to damages, “‘whether a claimis resolved through litigation or
settlenment, the nature of the underlying action determ nes the

tax consequences of the resolution of the claim’” Ml enbach v.

Conm ssioner, 106 T.C 184, 198 (1996) (quoting Tribune Publg.

Co. v. United States, 836 F.2d 1176, 1177 (9th Gr. 1988)). In
characterizing the settlenent paynent for tax purposes, we ask
““In lieu of what were the damages awarded?’” 1d. (quoting

Rayt heon Prod. Corp. v. Conm ssioner, 144 F.2d 110, 113 (1st Gr

1944), affg. 1 T.C 952 (1943)).
The settlenent here in question resolved petitioner’s
| awsuit against Kits for its failure to pay petitioner overtine

conpensati on or wages. The proceeds of the settlenent were paid
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in lieu of conpensation for services and therefore constitute
gross incone to petitioner.

Petitioner states in the petition: “I was NEVER a 1099
enpl oyee (independent contractor); wages earned were earned as a
W2 enpl oyee. * * * These wages--as an enpl oyee— shoul d have had
all taxes withheld.” Petitioner also argues that because he
allegedly did not receive a FormW2 or a Form 1099 with respect
to the settlenent proceeds, the proceeds are exenpt from Federal
i nconme t ax.

Petitioner’s initial argunent, presented in general formin
the petition, was that his fornmer enployer should have paid him
overtinme conpensation tinely and should have w thhel d Feder al
income tax fromthe tinmely paynent. Petitioner argued that,
consequently, his former enployer is responsible for any Federal
i ncone tax now due on the settlenment paynent in |lieu of overtinme
conpensation. Since petitioner did not pursue this argunent at
trial, we conclude that petitioner has abandoned it. See

Zimernman v. Conm ssioner, 67 T.C. 94, 104 n.7 (1976). In any

event, we reject the argunent as without nerit. As for
petitioner’s alleged nonreceipt of a FormW2 or a Form 1099, the
law is well settled that the nonrecei pt of either form does not
excuse a taxpayer fromthe duty to report incone, Deas V.

Comm ssioner, T.C Meno. 2000-204 (and cases cited therein), and

that failure to receive either formdoes not justify a taxpayer
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in excluding fromgross incone the anounts that should have been

reported on the form see, e.g., Neely v. Conm ssioner, 85 T.C,

934, 952 (1985); Fairchild v. Conmm ssioner, T.C Meno. 2001-237,

Rivera v. Conm ssioner, T.C Meno. 1994-625; Vaughn v.

Comm ssioner, T.C Meno. 1992-317, affd. w thout published

opinion 15 F.3d 1095 (9th G r. 1993). Petitioner has failed to
show that the settlement proceeds fall wthin the purview of any
provi sion of the Code or of |aw excluding themfrom gross incone.
Therefore, the $12,500 that he actually received from M. Davis
is includable in his gross incone.

W now address the $2,500 settlenment payment to which
petitioner was entitled, but which he never actually received.

A taxpayer who reports inconme under the cash nmethod of
accounting nmust report incone for the taxable year when actually
or constructively received. Sec. 1.451-1(a), |Incone Tax Regs.

I ncone * * * is constructively received by * * * [a

taxpayer] in the taxable year during which it is

credited to his account, set apart for him or

ot herwi se nmade avail able so that he may draw upon it at

any tinme, or so that he could have drawn upon it during

the taxable year if notice of intention to w thdraw had

been given. However, inconme is not constructively

received if the taxpayer’s control of its receipt is

subject to substantial limtations or restrictions. * *

*

Sec. 1.451-2(a), Inconme Tax Regs. Under the constructive-
recei pt doctrine, a taxpayer recognizes inconme when the taxpayer

has an unqualified, vested right to receive i medi ate paynent.

Martin v. Conm ssioner, 96 T.C 814, 823 (1991). “Cenerally,
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there nust be an anount that is imredi ately due and ow ng that
the obligor is ready, willing, and able to pay.” Childs v.

Commi ssioner, 103 T.C. 634, 654 (1994), affd. w thout published

opinion 89 F.3d 856 (11th G r. 1996). The anount owed nust
either be credited to the taxpayer or set aside for the taxpayer
so that the taxpayer has an unrestricted right to receive it

i mredi ately, and the taxpayer being aware of these facts,
declines to accept the paynent. 1d. The constructive-receipt
doctrine precludes the taxpayer fromdeliberately turning his

back upon incone otherwi se available. Martin v. Conm ssioner,

supra.

The determ nation whet her a taxpayer has constructively
received inconme is essentially a question of fact. Childs v.

Conm ssi oner, supra at 654. W have long held that the doctrine

of constructive receipt is to be applied sparingly. The doctrine
is only to be invoked when the taxpayer has an unrestricted right
to receive paynent of noney that is available to him

Furstenberg v. Comm ssioner, 83 T.C 755, 792-793 (1984); Basila

v. Comm ssioner, 36 T.C 111, 115-116 (1961) (citing Gullett v.

Comm ssioner, 31 B.T.A 1067, 1069 (1935)).

Ceneral ly, recei pt of paynent by an agent is constructive

receipt by the principal. M. Cas. Co. v. United States, 251

U S 342, 346-347 (1920); Burkes v. Comm ssioner, T.C Meno.

1998-61. An exception to the general rule exists if there is an



- 10 -
unaut hori zed use of funds fromwhich the principal derives no

benefit. Alsop v. Comm ssioner, 290 F.2d 726, 728 (2d Cr

1961), affg. 34 T.C. 606 (1960); G ant v. Conm ssioner, T.C

Meno. 1995-29, affd. on another issue 103 F. 3d 948 (11th Cr
1996). However, if the principal derives an econom c benefit
fromthe agent’s actions, the principal constructively receives
the i ncone even though the agent took unauthorized action to the

detrinment of the principal. Sowell v. Comm ssioner, 302 F.2d

177, 179-180 (5th Gir. 1962), revg. T.C. Meno. 1961-115; Wells v.

Conmi ssioner, T.C. Menp. 1967-154.

M. Davis, as petitioner’s attorney, was acting as
petitioner’s agent when he properly received the settl enent

proceeds fromKits. See Estate of Kammv. Conm ssioner, 349 F.2d

953, 956 (3d Cir. 1965), affg. T.C. Meno. 1963-344. Therefore,
in the absence of an exception to the general rule, the noney
received by M. Davis was constructively received by petitioner.
Petitioner asserts that he did not authorize M. Davis to
retain any portion of the $15,000 to which petitioner was
entitled pursuant to the settlenment agreenent. He also states
that he never expressed to M. Davis an interest in either
participating or investing in the store nmanager case. After
receiving the $12,500 check, petitioner asked M. Davis on
several occasions to send himthe remaining $2,500, but he never

received these funds. M. Davis responded to petitioner’s



- 11 -
requests by telling petitioner that his noney was being used to
cover the costs in the store manager case. Petitioner’s requests
for the $2,500 bal ance of the settlenent due to himall were
oral. He never wote to M. Davis to request paynent of these

f unds.

M. Davis asserts that petitioner agreed that he should
retain $2,500 of the anmount due to petitioner fromsettlenment of
the | ab manager case to help fund the litigation of the store
manager case. M. Davis explained that he was “ready, wlling
and able” to send petitioner his $2,500 if petitioner sent hima
| etter requesting the noney and a rel ease of any claimfor
conpensation for assisting with the store manager case. M.
Davi s acknowl edges that he and petitioner never entered into a
witten agreement allowing M. Davis to retain the $2,500 due to
petitioner.

The record here shows that petitioner was entitled to a
settl enent payment of $15,000 and that the entire anount was paid
to petitioner’s attorney, M. Davis. The attorney paid $12, 500
to petitioner and retained $2,500. He explained to petitioner
that petitioner had “an additional $2,500 coming fromcosts to be
recovered” and that petitioner was a participant in the store
manager case. At the time of this explanation, the entire
$15, 000 anount already had been paid to the attorney. The

settl ement agreenent included a general release of al
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petitioner’s clains against Kits. He was not permtted to
participate in the store nanager case.

M . Davis explained many of the circunstances of his
dealings with petitioner and of his litigation against Kits in an
effort to show that he retained the funds in question with
petitioner’s consent and for his benefit. W are not convinced
by these arguments. M. Davis was an experienced attorney at the
time in question. |If the facts were as he represented, he could
have sent the entire $15,000 to petitioner and requested the
return of $2,500 for whatever |egitinmte purpose he had in mnd.
Al ternatively, he could have obtained petitioner’s witten
agreenment to his retaining $2,500. He did neither. Instead, he
paid only $12,500 to petitioner and offered a questionabl e
expl anation for retaining the bal ance.

We concl ude that petitioner did not constructively receive
the $2,500 that M. Davis retained and never sent to petitioner.
Petitioner did not authorize M. Davis to retain the $2,500.
Petitioner’'s attenpts to obtain the noney were unsuccessful. The
money sinply was not available to him Mreover, petitioner
recei ved no econom c benefit fromM. Davis's unilateral decision
to retain the noney. There was no possibility that petitioner
could benefit fromparticipating in the store nanager case
because the settlenent agreenent with respect to the | ab manager

case and the general release included in that settlenent barred
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petitioner fromparticipating in the store manager case.

Consequently, authorities such as Sowell v. Comm ssioner, supra,

and Wells v. Conmm ssioner, supra, finding constructive receipt

where the principal enjoyed an econom c benefit notw thstandi ng
t he absence of authorization by the principal, are not
appl i cabl e.

Petitioner received $12,500 in settlenment of his claim
against Kits in 1998, but the additional $2,500 paid to his
attorney for himwas not available to himand was not
constructively received by him

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




