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P was the personal representative of Ds estate.
During adm ni stration of the estate, P received
information indicating possible incone tax liabilities
of the estate. P gave this information to the estate’s
| awyer, who erroneously and repeatedly advised P that
the estate had no tax liabilities and advised P to nmake
di sbursenents and distributions. P, acting in good
faith, followed this advice and eventually cl osed the
estate without paying the estate’ s incone tax
liabilities. R determned that Pis |iable for the
estate’s unpaid incone tax liabilities under 31 U S. C
sec. 3713(b) (1994), which generally inposes personal
liability on a fiduciary who pays others before paying
clains of the United States. Liability under 31 U S. C
sec. 3713(b) has been judicially limted to situations
where a fiduciary know ngly disregards debts due to the
United States.



Hel d: A fiduciary who reasonably and in good
faith relies on an attorney’ s |legal advice that there
are no debts due to the United States before paying
ot her clains has not know ngly disregarded debts of the
United States. P is not liable for the incone tax
liabilities of the estate under 31 U S.C. sec. 3713(b).

M chael M Sayers, Mchael W Newport, and Brian K. Rull,

for petitioner.

Robert J. Burbank, for respondent.

RUME, Judge: Respondent determ ned that petitioner, in his
capacity as a fiduciary of the estate of Jerry J. Calton, is
personal ly liable under 31 U S.C. section 3713(b) (1994) for the
estate's unpaid incone tax liabilities in the anmount of
$63, 734.53, plus interest!. The amounts of the unpaid inconme tax
liabilities of the estate are not in dispute.

Petitioner acknow edges that he permtted all the estate’s
assets to be paid out to creditors and beneficiaries before the
estate's incone tax liabilities had been paid. Petitioner
di sputes personal liability for these inconme tax liabilities on
the ground that he did not have know edge of the estate's unpaid

taxes prior to disbursing the estate's assets.

IThe inconme tax liabilities of the estate are as foll ows:
Additions to Tax

Year Tax | . R C._sec. 6651
1989 $4, 658. 50 $2,071. 03
1990 41, 080. 00 15, 815. 80

1991 52. 00 57. 20
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts is incorporated herein by this
reference. Petitioner resided in St. Louis, Mssouri, at the
time he filed his petition.

Jerry J. Calton (decedent) died intestate on Cctober 1,
1989. Petitioner and decedent had been personal friends. Upon
being told of decedent's death, petitioner contacted Attorney
M chael Cady, who advised himto identify decedent's body and
suggested that petitioner act as personal representative. Since
decedent had no close famly menbers, and out of respect for
decedent, who had been his personal friend, petitioner agreed to
act as personal representative. Petitioner is not a college
graduate and has had no prior experience in the admnistration of
an estate. Petitioner was neither related to nor an heir of
decedent.

Petitioner was appointed by the Probate Court of the Cty of
St. Louis to be personal representative of the estate on October
27, 1989. On the advice of M. Cady, the estate engaged the

services of Roger Lahr, an attorney licenced in Mssouri, to



provi de | egal services regarding the admnistration of the
estate.

From Novenber 2, 1989, to January 14, 1990, debts of the
estate in the total anount of $11,748.52 were paid by the estate.
These debts did not have priority over clains of the United
States. During the period fromJune 13 to Cctober 22, 1990,
additional nonpriority clains in the total anount of $5,460.51
were paid by the estate. From February 22 to May 24, 1991, the
estate paid additional nonpriority clainms of $8,830. 30.
Petitioner made a distribution fromthe estate to beneficiaries
in the aggregate ambunt of $186,666.64 on June 6, 1991. On
Novenber 9, 1991, petitioner nmade a second distribution to
beneficiaries in the aggregate amount of $35,000. On March 22,
1992, petitioner made a further distribution to beneficiaries
al so in the aggregate anount of $35,000. From Novenber 1, 1989,
until August 25, 1995, the estate nmade various disbursenments
totaling $48,732.02 to satisfy obligations that had priority over
the clains of the United States. Petitioner disbursed a total of
$139.89 to the Internal Revenue Service in response to a notice
fromrespondent regarding an adjustnment to decedent’s 1988 incone
tax year. The total of all disbursenments and distributions by

the estate was $331,577.88. All the disbursenents and



distributions fromthe estate were nmade on the advice of M.
Lahr. Petitioner and M. Lahr had no actual know edge of the
estate’s incone tax liabilities at the tinme these disbursenents
and di stributions were nade. ?

In January 1990, petitioner, in his capacity as personal
representative of the estate, received Forns W2 and Forns 1099
for decedent which indicated that decedent had inconme in 1989.

In January 1991, petitioner also received Forns 1099 i ndicating

2Both petitioner and M. Lahr were credible when they
testified to their ignorance of the tax liabilities in question.
| ndeed, respondent had no objection to petitioner’s requested
findings of fact, which stated:

M. Lahr was unaware of and ignorant of the debts due
the Government at the tine distributions were made to
benefici ari es.

Petitioner was unaware of and ignorant of the debts due
the Government at the tine distributions were made to
benefici ari es.
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income of the estate in 1990.% Petitioner tinely forwarded these

forms to M. Lahr, who repeatedly advised petitioner that,

because of the size of the estate, no taxes were due.

In February 1992, respondent’s Kansas City Service Center

mai led a letter addressed to decedent proposing an incone tax

liability for 1989. In February 1993, the Kansas Cty Service

Center sent a notice of deficiency for 1989 that was addressed to

decedent. A formletter proposing an inconme tax liability for

1990 was nmail ed addressed to decedent on March 1, 1993. On June

7, 1993, a notice of deficiency for 1990 was nuail ed addressed to

3In petitioner's capacity as personal representative of the
estate, he received the followng Forms W2 and Forns 1099 for
t axabl e years 1989 and 1990:

Docunent s/ For ns

Recei ved Jan. 1990 Payor Amount
Form W 2 Federal Reserve Bank $54, 137
Form W 2P Boat man's Nat. Bank 3,040
Form 1099- G M ssouri Dept. of Revenue 647
Form 1099- 1 NT Boat man's Nat. Bank 237
Form 1099- | NT United M ssouri Bank 76
Form 1099-R Thrift Plan for Enployees 5, 000
Form 1099- R Boat man' s Bank 2,055
Form 1099- R Boat man' s Bank 6,611
Form 1099- R Boat man' s Bank 2,117
Form 1099- R Boat man' s Bank 2,309
Form 1099- R Boat man' s Bank 3,103

Docunent s/ For ns

Recei ved Jan. 1991 Payor Amount
Form 1099-R Thrift Plan for Enployees 96, 485
Form 1099-R Retirenent Pl an, Federal 56, 000
Form 1099- | NT United M ssouri Bank 2,072
Form 1099- | NT United M ssouri Bank 1,991
Form 1099- | NT United M ssouri Bank 1, 990
Form 1099- | NT United M ssouri Bank 3,535
Form 1099- | NT United M ssouri Bank 3,347
Form 1099- | NT United M ssouri Bank 3,531



decedent. These letters and notices were sent to petitioner’s
address, and petitioner received them \en petitioner received
these itens, he gave themto M. Lahr, who continued to advise
petitioner that the estate was not |liable for any Federal taxes.

Prior to closing the estate, in approximately My 1993, M.
Lahr engaged the services of Norman Dilg, a certified public
accountant, to review the admnistration of the estate. Upon
review of the estate records, M. Dilg discovered that certain
i ncone tax returns had not been prepared and filed for decedent
and the estate. M. Dilg reconstructed the avail abl e financi al
information and prepared and filed inconme tax returns in
Septenber 1993 for decedent for the year 1989 and for the estate
for the years 1989, 1990, and 1991. Each of these returns
reflected an unpaid bal ance due. No paynents acconpani ed the
returns.?

M. Lahr and petitioner became aware of the estate’s unpaid
inconme tax liabilities for 1989, 1990, and 1991 when M. D lg
informed them sonetinme after May 1993 and before the returns

were filed in Septenber 1993. The only disbursenents nade after

“The returns filed for the estate showed the follow ng
unpai d taxes:
1989 $4, 654
1990 41, 080
1991 52

The 1989 return for decedent showed an unpaid tax of $2,798.
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petitioner becane aware of the estate’s inconme tax liabilities
were to pay debts that had priority over those due to the United
St at es.

I n Novenber 1993, petitioner submtted a Form 656, Ofer in
Conprom se, to respondent. The offer concerned both decedent’s
and the estate’s incone tax liabilities and was acconpani ed by a
check drawn on the estate's checking account in the anount of
$17,586. 07, which was the anmpbunt petitioner proposed to
conprom se the liabilities for decedent’s 1989 incone tax
liability and the estate’s incone tax liabilities for 1989, 1990,
and 1991. The Form 656 contained the following statenent: "This
of fer in conprom se of $17,586.07 represents the renni ning val ue
of the estate. There are no future sources of funds avail able."
Respondent did not accept the Ofer in Conprom se. Several
months | ater, respondent returned the O fer in Conprom se and the
uncashed check w thout any expl anati on.

After petitioner informed M. Lahr and M. Dilg of the
returned offer and the uncashed check, they had a series of
nmeeti ngs and conversations with representatives of respondent,
including a neeting with supervisory personnel of respondent. As
a result of these conversations and neetings, M. Lahr and M.
Dilg believed they had negotiated a final resolution with
respondent. M. Dilg and M. Lahr infornmed petitioner that the

matter had been resolved with respondent, resulting in the case



being closed. Petitioner was then advised by M. Lahr that there
was no tax liability to be paid by the estate and that it was
appropriate to pay out the remaining funds in the estate and to
cl ose the probate case. After receiving M. Dilg' s and M.
Lahr's advice, petitioner used the remaining assets of the estate
to pay priority clains against the estate, and the estate was
closed. In Cctober 1995, a Statenment of Account and Proposed
Final D stribution, signed by petitioner and M. Lahr, was filed
in the Probate Court of the Crcuit Court, State of M ssouri,

whi ch showed that all assets of the estate had been distributed
and stated: "All clains, expenses of adm nistration and taxes
have been paid in full."

On Septenber 23, 1997, respondent determ ned that petitioner
was |iable for inconme taxes and additions to tax due fromthe
estate and nailed a notice of liability to petitioner.

OPI NI ON

Respondent argues that under 31 U. S.C. section 3713(b),
petitioner is personally liable for the estate’s unpaid incone
tax liabilities. Title 31 U S.C. section 3713 provides:

Section 3713. Priority of Government clains

(a)(1) Aclaimof the United States Governnent
shall be paid first when-

* * * * * * *

(B) the estate of a deceased debtor, in
the custody of the executor or adm nistrator,
is not enough to pay all debts of the debtor.



* * * * * * *

(b) A representative of a person or an estate

* * * paying any part of a debt of the person or estate

before paying a claimof the Governnent is |iable to

the extent of the paynment for unpaid clains of the

Gover nnent .

This section appears to inpose strict liability on a
fiduciary who nakes a di sbursenment which | eaves the estate with
insufficient funds with which to pay a debt owed to the United
States. However, courts have |long departed fromsuch a rigid
interpretation. "[I]t has |long been held that a fiduciary is
liable only if it had notice of the claimof the United States

before making the distribution.” Want v. Comm ssioner, 280 F.2d

777, 783 (2d Cr. 1960); see also Leigh v. Comm ssioner, 72 T.C

1105, 1109 (1979). VWether the fiduciary had notice is

determ ned by whether the executor knew or was chargeable with
knowl edge of the debt. "The know edge requirenent of 31 U S.C
sec. 192 [now 31 U S.C. sec. 3713] may be satisfied by either
actual know edge of the liability or notice of such facts as
woul d put a reasonably prudent person on inquiry as to the

exi stence of the unpaid claimof the United States.” Leigh v.

Conmm ssi oner, supra at 1110 (citing Irving Trust Co. V.

Conm ssioner, 36 B.T.A 146 (1937); Livingston v. Becker, 40 F.2d
673 (E.D. Mb. 1929)). To be chargeable with know edge of such a
debt, the executor nust be in possession of such facts as to "put

himon inquiry.” New v. Conm ssioner, 48 T.C. 671, 676 (1967).
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"It is this know ng disregard of the debts due to the United
States that inposes liability on the fiduciary". Leigh v.

Comm ssi oner, supra at 1109-1110 (citing United States v.

Crocker, 313 F.2d 946 (9th Cr. 1963)).

It is clear that petitioner had no actual know edge of the
estate’s incone tax liabilities at the tine that he nmade
di sbursenents and distributions fromthe estate. However,
respondent argues that petitioner's receipt of Forms W2 and 1099
and subsequent notices would have put a reasonably prudent person
in petitioner's position on inquiry as to the existence of the
debts due to the United States for unpaid i ncone taxes.

We agree that the receipt of the tax information forns in
January 1990 and 1991 was sufficient to put petitioner on
inquiry. However, petitioner, having been put on inquiry, acted
in a prudent and reasonabl e manner consistent with his fiduciary
duties. Petitioner forwarded the forns to the estate’ s attorney,
M. Lahr, and sought his advice. M. Lahr informed petitioner
t hat because of the estate's size, the estate had no i ncone tax
l[iabilities. M. Lahr's |egal advice was w ong.

Petitioner continued to receive the sane advice from M.

Lahr after giving himother notices fromrespondent that
i ndi cated there m ght be unpaid incone taxes for which the estate
m ght be liable. It was not until the sumer of 1993 when M.

Dl g was brought in and prepared and filed delinquent returns
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that the tax liabilities in issue were discovered by M. Lahr.

But alnost all the estate’s assets had al ready been distributed
by then. As a result, on Novenber 30, 1993, petitioner submtted
an Offer in Conmprom se and sent a check for $17,586.07, the

bal ance of the estate’s assets, to respondent. The offer was not
accepted, and several nonths |ater respondent returned the check
to petitioner without explanation. Petitioner imrediately
informed M. Lahr. Thereafter, M. Lahr and M. Dilg nmet with
representatives of respondent and erroneously concl uded that
respondent would drop the tax clainms against the estate. They
infornmed petitioner of this, and M. Lahr advised petitioner to
make the final disbursenents and to close the estate. Relying on
the advice of the estate’s attorney and the certified public
accountant, petitioner closed the estate.

A fiduciary who knows of a debt due to the United States
cannot delegate his responsibility to pay such a debt. The act
of paynent requires no |legal expertise. |If a fiduciary del egates
to an attorney responsibility to make paynent, he assunes the
responsibility for the attorney’s actions. Under such
circunstances, failure to pay a debt due to the United States
gives rise to personal liability under 31 U. S.C. section 3713(Db).

See Leigh v. Conm ssioner, supra at 1112-1113. The question

presented here is different; the question is whether petitioner

had the requisite know edge at the tine that he was di sbursing
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funds to have know ngly disregarded debts due to the United

St at es. It is this knowi ng di sreqgard of the debts due to the

United States that gives rise to liability under 31 U. S.C

section 3713(b). See Leigh v. Conm ssioner, supra at 1109-1110.
No cases involving 31 U S. C. section 3713(b) have been
brought to our attention where the fiduciary was put on notice of
possi bl e debts due to the United States, made reasonable inquiry

of legal counsel, and then relied in good faith on erroneous
| egal advice that there were no such debts. Respondent relies on

New v. Conm Sssi oner, supra at 679, where we stated:

If a fiduciary is put on inquiry, the fact that he

i nqui res wongly or haphazardly is not enough and is no
defense. To absol ve petitioner because his inquiry
turned out to be inadequate would be to reward the
careless fiduciary and to put a premumon rapid
cursory investigations. Once a fiduciary is put on
notice sufficient to put a reasonably prudent person on
inquiry, he thereafter pursues a unilateral inquiry at
his peril. Any other conclusion would nmake the
fiduciary the final arbiter of what the estate owed in
tax, a result entirely nullifying all effect of 31

U S C sec. 192.

The situation described in the above quotation is clearly
different fromthe situation in the instant case. The actual
facts in New are al so distinguishable in that the fiduciary in
that case was hinself an attorney with experience in the
adm nistration of estates, and his unilateral inquiries regarding
tax liabilities were found to be severely fl awed.

Here, petitioner had no prior experience with the

adm ni stration of estates when he was put on notice of potential
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incone tax liabilities of the estate. Had he determ ned on his
own that there were no tax liabilities or sinply ignored this
noti ce and made no further inquiry, he would probably be
chargeable with notice of the tax liabilities. However,
petitioner did not ignore the information about potential tax
liabilities. Petitioner recognized that he did not have the
knowl edge or experience to determ ne whether the estate owed tax.
He therefore gave the information to the estate’ s |icensed
attorney, who had been retained to advise petitioner in the

adm nistration of the estate, and asked for advice. Petitioner’s
i nqui ry was neither haphazard nor careless; rather it was the
prudent and reasonable thing to do. Unfortunately, the attorney
came up with the wong advi ce when he repeatedly told petitioner
that there was no tax liability. But what nore should petitioner

have done? As the Suprene Court observed in United States v.

Boyl e, 469 U.S. 241, 251 (1985):

When an accountant or attorney advises a taxpayer on a
matter of tax law, such as whether a liability exists,
it is reasonable for the taxpayer to rely on that

advi ce. Mbst taxpayers are not conpetent to discern
error in the substantive advice of an accountant or
attorney. To require the taxpayer to challenge the
attorney, to seek a "second opinion," or to try to
nmoni tor counsel on the provisions of the Code hinself
would nullify the very purpose of seeking the advice of
a presuned expert in the first place. See Haywood
Lunber, [178 F.2d] supra, at 771. "Ordinary business
care and prudence" do not demand such actions.

Regardl ess of the culpability of the estate’s attorney in

failing to ascertain the estate’s incone tax liabilities, the
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facts before us support a conclusion that petitioner fulfilled
his duty of inquiry and was reasonable and acted in good faith in
followng the attorney’ s advice that no tax was due fromthe
estate. In the unique circunstances of this case, we find that
petitioner |acked know edge of the estate’ s incone tax
liabilities at the tinme he made paynments fromthe estate’ s assets
and did not know ngly disregard debts due to the United States.
We therefore hold that petitioner is not |liable under 31 U S. C

section 3713(b) for the unpaid tax liabilities in question.

Deci sion will be entered

for petitioner.




